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BERKELEY CITY COUNCIL MEETING

Tuesday, October 13, 2020
6:00 PM

JESSE ARREGUIN, MAYOR
Councilmembers:

DISTRICT 1 — RASHI KESARWANI DISTRICT 5 — SOPHIE HAHN
DISTRICT 2 — CHERYL DAVILA DISTRICT 6 — SUSAN WENGRAF
DISTRICT 3 — BEN BARTLETT DISTRICT 7 — RIGEL ROBINSON
DISTRICT 4 — KATE HARRISON DISTRICT 8 — LORI DROSTE
PUBLIC ADVISORY: THIS MEETING WILL BE CONDUCTED EXCLUSIVELY THROUGH

VIDEOCONFERENCE AND TELECONFERENCE

Pursuant to Section 3 of Executive Order N-29-20, issued by Governor Newsom on March 17, 2020, this meeting
of the City Council will be conducted exclusively through teleconference and Zoom videoconference. Please be
advised that pursuant to the Executive Order and the Shelter-in-Place Order, and to ensure the health and safety
of the public by limiting human contact that could spread the COVID-19 virus, there will not be a physical meeting
location available.

Live audio is available on KPFB Radio 89.3. Live captioned broadcasts of Council Meetings are available on
Cable B-TV (Channel 33) and via internet accessible video stream at
http://www.cityofberkeley.info/CalendarEventWebcastMain.aspx.

To access the meeting remotely: Join from a PC, Mac, iPad, iPhone, or Android device: Please use this URL
https://us02web.zoom.us/j/88371105282. If you do not wish for your name to appear on the screen, then use the
drop down menu and click on "rename" to rename yourself to be anonymous. To request to speak, use the “raise
hand” icon by rolling over the bottom of the screen.

To join by phone: Dial 1-669-900-9128 or 1-877-853-5257 (Toll Free) or 1-888-475-4499 (Toll Free) or 1-833-
548-0276 (Toll Free) or 1-833-548-0282 (Toll Free) and enter Meeting ID: 883 7110 5282. If you wish to
comment during the public comment portion of the agenda, Press *9 and wait to be recognized by the Chair.

To submit an e-mail comment during the meeting to be read aloud during public comment, email
clerk@cityofberkeley.info with the Subject Line in this format: “PUBLIC COMMENT ITEM ##.” Please observe a
150 word limit. Time limits on public comments will apply. Written comments will be entered into the public record.

Please be mindful that the teleconference will be recorded as any Council meeting is recorded, and all other rules
of procedure and decorum will apply for Council meetings conducted by teleconference or videoconference.

This meeting will be conducted in accordance with the Brown Act, Government Code Section 54953. Any
member of the public may attend this meeting. Questions regarding this matter may be addressed to Mark
Numainville, City Clerk, (5610) 981-6900. The City Council may take action related to any subject listed on the
Agenda. Meetings will adjourn at 11:00 p.m. - any items outstanding at that time will be carried over to a date/time
to be specified.
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Preliminary Matters
Roll Call:

Ceremonial Matters: In addition to those items listed on the agenda, the Mayor may add additional
ceremonial matters.

City Manager Comments: The City Manager may make announcements or provide information to
the City Council in the form of an oral report. The Council will not take action on such items but may
request the City Manager place a report on a future agenda for discussion.

Public Comment on Non-Agenda Matters: Persons will be selected to address matters not on
the Council agenda. If five or fewer persons wish to speak, each person selected will be allotted two
minutes each. If more than five persons wish to speak, up to ten persons will be selected to address
matters not on the Council agenda and each person selected will be allotted one minute each. The
remainder of the speakers wishing to address the Council on non-agenda items will be heard at the end
of the agenda.

Consent Calendar

The Council will first determine whether to move items on the agenda for “Action” or “Information” to the
“Consent Calendar”, or move “Consent Calendar” items to “Action.” Three members of the City Council
must agree to pull an item from the Consent Calendar for it to move to Action. ltems that remain on the
“Consent Calendar” are voted on in one motion as a group. “Information” items are not discussed or acted
upon at the Council meeting unless they are moved to “Action” or “Consent”.

No additional items can be moved onto the Consent Calendar once public comment has commenced. At
any time during, or immediately after, public comment on Information and Consent items, any
Councilmember may move any Information or Consent item to “Action.” Following this, the Council will
vote on the items remaining on the Consent Calendar in one motion.

For items moved to the Action Calendar from the Consent Calendar or Information Calendar, persons
who spoke on the item during the Consent Calendar public comment period may speak again at the time
the matter is taken up during the Action Calendar.

Public Comment on Consent Calendar and Information Items Only: The Council will
take public comment on any items that are either on the amended Consent Calendar or the Information
Calendar. Speakers will be entitled to two minutes each to speak in opposition to or support of Consent
Calendar and Information Items. A speaker may only speak once during the period for public comment
on Consent Calendar and Information items.

Additional information regarding public comment by City of Berkeley employees and interns: Employees
and interns of the City of Berkeley, although not required, are encouraged to identify themselves as such,
the department in which they work and state whether they are speaking as an individual or in their official
capacity when addressing the Council in open session or workshops.
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Consent Calendar

1. Amending Ordinance No. 7,692-N.S. extending the grace period for Fair
Chance Housing Ordinance
From: Mayor Arreguin (Author)
Recommendation: Adopt second reading of Ordinance No. 7,733-N.S. amending
Ordinance No. 7,692-N.S. (Fair Chance Housing Ordinance) to extend the grace
period for landlords to be held liable to January 1, 2021 so that staff has adequate
time to complete the intended outreach prior to the ordinance going into full effect.
First Reading Vote: All Ayes.
Financial Implications: See report
Contact: Jesse Arreguin, Mayor, (510) 981-7100

2. Healthy Checkout Ordinance; Adding Berkeley Municipal Code Chapter 9.82
From: Councilmember Harrison (Author), Councilmember Hahn (Author),
Councilmember Kesarwani (Co-Sponsor), Councilmember Davila (Co-Sponsor)
Recommendation: Adopt second reading of Ordinance No. 7,734-N.S. requiring
stores over 2,500 square feet in size to sell more nutritious food and beverage
options in their checkout areas, and adding Berkeley Municipal Code Chapter 9.82.
First Reading Vote: All Ayes.

Financial Implications: See report
Contact: Kate Harrison, Councilmember, District 4, (510) 981-7140

3. Formal Bid Solicitations and Request for Proposals Scheduled for Possible
Issuance After Council Approval on October 13, 2020
From: City Manager
Recommendation: Approve the request for proposals or invitation for bids (attached
to staff report) that will be, or are planned to be, issued upon final approval by the
requesting department or division. All contracts over the City Manager’s threshold
will be returned to Council for final approval.
Financial Implications: One-Time Grant Fund - $325,000
Contact: Henry Oyekanmi, Finance, (510) 981-7300

4. Revenue Contract: Department of Health Care Services Performance Contract
for City of Berkeley
From: City Manager
Recommendation: Adopt a Resolution authorizing the City Manager or her
designee to execute a contract and any amendments with the California Department
of Health Care Services (DHCS). The contract, which will run through June 30,
2021, is for multiple projects that DHCS administers across the State, including the
Mental Health Services Act (MHSA), the Lanterman-Petris-Short (LPS) Act, Projects
for Assistance in Transition from Homelessness (PATH), Community Mental Health
Services Block Grant (MHBG), and Crisis Counseling Assistance and Training
Program (CCP) programs, and for county provision of community mental health
services pursuant to the Bronzan-McCorquodale Act. The City of Berkeley will only
receive revenue through the MHSA for this contract.
Financial Implications: Approximately $6,000,000 (revenue)
Contact: Lisa Warhuus, Health, Housing, and Community Services, (510) 981-5400
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Consent Calendar

5. Lease Agreement for 225 University Avenue — Qasemi Abdul Moqgim dba
Berkeley Sportsman Center
From: City Manager
Recommendation: Adopt first reading of an Ordinance authorizing the City Manager
to execute a lease agreement and necessary amendments with Qasemi Abdul
Moqim, doing business as Berkeley Sportsman Center, at 225 University Avenue at
the Berkeley Marina for a term of three years, with a two-year option.
Financial Implications: See report
Contact: Scott Ferris, Parks, Recreation and Waterfront, (510) 981-6700

6. Measure T1 Phase 1 Project List Additions
From: City Manager
Recommendation: Adopt a Resolution authorizing the following additions to the
Measure T1 Phase 1 project list with no additional funding: James Kenney Park play
area (ages 2-5, and 5-12) and picnic area; Euclid Street (at Rose Garden); Cedar
Street from 6th Street to San Pablo Avenue; Center Street from Martin Luther King
Jr. Way to Shattuck Avenue; Rose Street from Le Roy Avenue to La Loma Avenue;
Santa Fe Avenue from Gilman Street to Cornell Avenue/ Page Street; Shasta Road
from Grizzly Peak Boulevard to east City limit; Arcade Avenue from Fairlawn Drive to
Grizzly Peak Boulevard; Dohr Street from Ashby Avenue to Prince Street; and West
Street from Bancroft Way to Dwight Way.
Financial Implications: None
Contact: Scott Ferris, Parks, Recreation and Waterfront, (510) 981-6700; Liam
Garland, Public Works, (510) 981-6300

7. Resumption of Fees at Oregon Park Senior Apartments
From: City Manager
Recommendation: Authorize the City Manager to resume charging fees, including
housing inspection service fees, at Oregon Park Senior Apartments (OPSA), located
at 1425 Oregon Street, to increase the effectiveness of housing code enforcement.
Financial Implications: See report
Contact: Jordan Klein, Planning and Development, (510) 981-7400

8. Revenue Grant: Fiscal Year 2020-21 Alcoholic Beverage Control Grant
From: City Manager
Recommendation: Adopt a Resolution authorizing the City Manager, and/or the
Chief of Police, to execute a grant contract and any subsequent amendments with
the State of California Department of Alcoholic Beverage Control (ABC) in the
amount of $51,900 for one fiscal year, July 1, 2020 through June 30, 2021.
Financial Implications: Alcoholic Beverage Control Program Fund - $51,900 (grant)
Contact: Andrew Greenwood, Police, (510) 981-5900
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Consent Calendar

10.

11a.

Contract No. 31900124 Amendment: B Bros Construction Inc. for Adult Mental
Health Services Center Renovations Project at 2640 Martin Luther King Jr Way
From: City Manager

Recommendation: Adopt a Resolution authorizing the City Manager to amend
Contract No. 31900124 with B Bros Construction, Inc. to complete renovation and
seismic upgrade work at the Adult Mental Health Services Center, increasing the
current contract amount of $5,386,293 by $230,000 for a total amount not-to-exceed
of $5,616,293.

Financial Implications: T1 Fund - $230,000

Contact: Liam Garland, Public Works, (510) 981-6300

Contract Award: First Carbon Solutions, Inc. for California Environmental
Quality Act Compliance for the Solid Waste & Recycling Transfer Station
Replacement Project

From: City Manager

Recommendation: Adopt a Resolution authorizing the City Manager to award a
contract with First Carbon Solutions, Inc. for California Environmental Quality Act
compliance for the Solid Waste & Recycling Transfer Station Replacement Project
for a total amount not to exceed $500,000 for a contract term of November 1, 2020
through December 31, 2021.

Financial Implications: See report

Contact: Liam Garland, Public Works, (510) 981-6300

Compiling Commission Recommendations in a Reference Manual (Reviewed by
Agenda & Rules Committee)

From: Homeless Commission

Recommendation: The Homeless Commission recommends that Council refer to
staff to develop a procedure for staff secretaries to all City of Berkeley commissions
to compile all commission recommendations, whether in report or letter form, in a
binder. Such binder shall also track the outcomes of all commission
recommendations including action taken by Council and subsequent implementation
of Council action. One copy of the binder shall remain with the staff secretary;
another copy of the binder shall be available as a resource in the City Clerk's office.
The City Clerk shall index all subject matters of commission proposals so that there
is cross-referencing of all subjects that commissions have addressed. This reference
manual shall be available for use by commissions to share information, the Mayor
and Council, staff and members of the public. The City Clerk shall also provide this
information online.

(On August 31, 2020, the Agenda and Rules Committee took action to send Items 9a
and 9b to the City Council with a Qualified Positive Recommendation to adopt the
staff item in 9b to explore potential short term solutions and recommend that the
commission recommendation be reintroduced to Council after the COVID-19
emergency is lifted.)

Financial Implications: See report

Contact: Brittany Carnegie, Commission Secretary, (510) 981-5400
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Council Consent Items

11b. Companion Report: Compiling Commission Recommendations in a Reference

Manual (Reviewed by Agenda & Rules Committee)

From: Homeless Commission

Recommendation: Refer the commission recommendation to the City Manager to
1) consider the impacts on staffing levels, approved Strategic Plan projects, and
existing baseline services in the context of the projected budget shortfall for FY 2021
and the hiring freeze currently in effect; and 2) work within existing resources to
facilitate information sharing among commissions on items referred from the City
Council.

(On August 31, 2020, the Agenda and Rules Committee took action to send ltems 9a
and 9b to the City Council with a Qualified Positive Recommendation to adopt the
staff item in 9b to explore potential short term solutions and recommend that the
commission recommendation be reintroduced to Council after the COVID-19
emergency is lifted.)

Financial Implications: No direct fiscal impact

Contact: Mark Numainville, City Clerk, (510) 981-6900; Brittany Carnegie,
Commission Secretary, (510) 981-5400

Council Consent Items

12.

13.

Authorize Installation of Security Cameras at the Marina and Request an
Environmental Safety Assessment

From: Councilmember Kesarwani (Author), Councilmember Wengraf (Co-
Sponsor)

Recommendation: Adopt the following recommendations in order to address the
recent dramatic uptick in reported crime incidents at the Berkeley marina: -Request
that the City Manager install security cameras and signage as expeditiously as
possible as a long-term safety measure; -Refer to the City Manager to perform an
environmental safety assessment of the Berkeley marina with particular attention to
the berther parking areas.

Financial Implications: See report

Contact: Rashi Kesarwani, Councilmember, District 1, (510) 981-7110

Oppose Proposition 22 on the November 2020 ballot

From: Councilmember Davila (Author), Councilmember Bartlett (Author),
Councilmember Hahn (Co-Sponsor)

Recommendation:

1. Adopt a resolution opposing Proposition 22 on the November 2020 ballot.
2. Send a letter to the ‘No on CA Prop 22’ coalition.

Financial Implications: None

Contact: Cheryl Davila, Councilmember, District 2, (510) 981-7120
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Council Consent Items

14.

15.

Amending Council Rules of Procedures such that items submitted by the
Mayor or Councilmembers be placed directly on the City Council Agenda to
allow the whole City Council to review and take action on the submitted item to
ensure equity in the process (Reviewed by Agenda & Rules Committee)

From: Councilmember Davila (Author)

Recommendation: Adopt a Resolution to amend Council Rules of Procedures
Section C-1 and G-1 such that items submitted by the Mayor or Councilmembers be
placed directly on the City Council agenda rather than beginning with submission to
commissions or Council Policy Committees to ensure equity in the process.

(On August 31, 2020, the Agenda and Rules Committee took action to send Iltem 10
to the City Council with a Negative Recommendation.)

Financial Implications: None

Contact: Cheryl Davila, Councilmember, District 2, (610) 981-7120

Letter of Support for Proposition 16: Repeal Proposition 209 Affirmative Action
Amendment (2020)

From: Councilmember Bartlett (Author); Councilmember Harrison (Co-
Sponsor), Councilmember Robinson (Co-Sponsor), Councilmember Hahn (Co-
Sponsor)

Recommendation: That the Mayor of Berkeley and Members of the City Council
support Proposition 16--a ballot measure that would remove the ban on affirmative
action--by sending 2 letters, 1) the YES ON 16, Opportunity for All Coalition
Campaign and 2) State Assemblymembers Shirley Weber, Mike Gipson, Miguel
Santiago, and Buffy Wicks.

Financial Implications: None

Contact: Ben Bartlett, Councilmember, District 3, (510) 981-7130
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Council Consent Items

16. “Step Up Housing” Initiative: Allocation of Measure P Funds to Lease and
Operate a New Permanent Supportive Housing Project at 1367 University
Avenue

From: Councilmember Bartlett (Author), Councilmember Kesarwani (Co-
Sponsor), Councilmember Wengraf (Co-Sponsor), Mayor Arreguin (Co-
Sponsor)

Recommendation: Adopt a resolution allocating approximately $900,000 per year
for 10 years, as well as a one-time allocation of approximately $32,975 from
Measure P transfer tax receipts to support the lease and operation of a new
permanent supportive housing project for the homeless at 1367 University Avenue.
This resolution is put forward out of consideration that the City Council has already
approved in its FY 2020-21 budget—on June 30, 2020—an allocation of $2.5 million
for permanent housing subsidy, a portion of which is available to be spent on the
1367 University Avenue project.

Refer to the next meeting of the Budget and Finance Policy Committee to confirm the
availability of requested funding for the 1367 University project and to set priorities
for other Measure P-funded programs and services as part of the mid-year budget
process.

Financial Implications: See report

Contact: Ben Bartlett, Councilmember, District 3, (510) 981-7130

17. Removal of Traffic Bollards on the Intersection at Fairview and California St.
From: Councilmember Bartlett (Author)
Recommendation: Refer to the City Manager to remove the traffic bollards at the
intersection at Fairview and California St. for the following reasons: 1. To allow
residents, emergency responders, street cleaning and garbage disposal services,
and delivery vehicles ease of access to enter and exit Fairview Street; 2. To allow
residents of the 1600 block of Fairview St. access to additional parking spots
because the current capacity is inadequate; and 3. To decrease illegal dumping that
has been incentivized by the traffic bollards and eliminate the harborage of junk,
debris, and garbage.
Financial Implications: See report
Contact: Ben Bartlett, Councilmember, District 3, (510) 981-7130

18. Enforce Bi-Weekly (Once Every Two Weeks) Residential Cleaning Measures to
Address Encampments and Promote Clean Streets in Berkeley
From: Councilmember Bartlett (Author), Councilmember Hahn (Co-Sponsor)
Recommendation: Refer to the City Manager to promote equitable street cleaning
practices and require biweekly (once every two weeks), cleanings of populated
encampment sites in Berkeley and adjacent residential neighborhoods. In order to
determine where City Staff should prioritize residential cleaning services, the City
Manager should establish a radius around the campsites. When encampments are
on non-City owned property, such as Caltrans, the City should bill the appropriate
agency for the cost of staff and materials.
Financial Implications: See report
Contact: Ben Bartlett, Councilmember, District 3, (510) 981-7130
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Action Calendar

The public may comment on each item listed on the agenda for action as the item is taken up. For items
moved to the Action Calendar from the Consent Calendar or Information Calendar, persons who spoke on
the item during the Consent Calendar public comment period may speak again at the time the matter is
taken up during the Action Calendar.

The Presiding Officer will request that persons wishing to speak line up at the podium to determine the
number of persons interested in speaking at that time. Up to ten (10) speakers may speak for two minutes.
If there are more than ten persons interested in speaking, the Presiding Officer may limit the public
comment for all speakers to one minute per speaker. Speakers are permitted to yield their time to one other
speaker, however no one speaker shall have more than four minutes. The Presiding Officer may, with the
consent of persons representing both sides of an issue, allocate a block of time to each side to present
their issue.

Action items may be reordered at the discretion of the Chair with the consent of Council.

19. 2019 Crime Report and Five Year Use of Force Report (Continued from
September 22, 2020)
From: City Manager
Recommendation: Review and discuss the presentation on Crime Report for 2019
and Use of Force Report for 2015-2019.
Financial Implications: None
Contact: Andrew Greenwood, Police, (510) 981-5900

Action Calendar — Public Hearings

Staff shall introduce the public hearing item and present their comments. This is followed by five-minute
presentations each by the appellant and applicant. The Presiding Officer will request that persons wishing
to speak, line up at the podium to be recognized and to determine the number of persons interested in
speaking at that time.

Up to ten (10) speakers may speak for two minutes. If there are more than ten persons interested in
speaking, the Presiding Officer may limit the public comment for all speakers to one minute per speaker.
Speakers are permitted to yield their time to one other speaker, however no one speaker shall have more
than four minutes. The Presiding Officer may with the consent of persons representing both sides of an
issue allocate a block of time to each side to present their issue.

Each member of the City Council shall verbally disclose all ex parte contacts concerning the subject of the
hearing. Councilmembers shall also submit a report of such contacts in writing prior to the commencement
of the hearing. Written reports shall be available for public review in the office of the City Clerk.

20. California Municipal Finance Authority Bond Financing for 1717 University
Avenue
From: City Manager
Recommendation: Conduct a public hearing under the requirements of the Tax
Equity and Fiscal Responsibility Act of 1982 (TEFRA) and the Internal Revenue
Code of 1986, as amended, and upon conclusion, adopt a Resolution approving the
issuance of the bonds by the California Municipal Finance Authority (CMFA) for the
benefit of the 1717 University Avenue rental housing development.
Financial Implications: See report
Contact: Lisa Warhuus, Health, Housing, and Community Services, (510) 981-5400
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Action Calendar — Public Hearings

21,

ZAB Appeal: 1346 Ordway Street, Administrative Use Permit #ZP2018-0174
From: City Manager

Recommendation: Conduct a public hearing and, upon conclusion, adopt a
Resolution affirming the Zoning Adjustments Board decision to approve
Administrative Use Permit #2P2018-0174 to: legalize an existing 128 sq. ft.
accessory building in the southwest corner of the subject lot; legalize an existing 5 ft.
x 21 ft., 9-ft. tall trellis located within the south setback; legalize an existing 11-ft. tall
hedge in the north and south setbacks; establish a front yard off-street parking space
to comply with the Federal Fair Housing Act, the Americans with Disabilities Act and
the California Fair Employment and Housing Act, under BMC’s Reasonable
Accommodation Section; and dismiss the appeal.

Financial Implications: None

Contact: Jordan Klein, Planning and Development, (510) 981-7400

Action Calendar

22. Support Community Refrigerators (Continued from September 22, 2020)
From: Councilmember Davila (Author)
Recommendation:
1. Adopt a Resolution to create an allocation of the homeless budget towards the
purchasing of community refrigerators to be distributed in Council districts to provide
access to food for those who have no refrigeration or may be food insecure.
2. Allocate $8,000 of the budget for the purchasing of the refrigerators.
Financial Implications: See report
Contact: Cheryl Davila, Councilmember, District 2, (510) 981-7120

23. Request the United States House of Representatives and/or Senate to
introduce “The Breathe Act” (Continued from September 22, 2020)
From: Councilmember Davila (Author), Councilmember Bartlett (Co-Sponsor)
Recommendation:
1. Adopt a resolution requesting the United States House of Representatives and
Senate to introduce legislation known as “The Breathe Act”
2. Send copies of this resolution to United States Congresswoman Barbara Lee,
Alexandria Ocasio-Cortez, Pramila Jayapal, Rashida Tlaib, Ayanna Pressley and
Senator Bernie Sanders.
Financial Implications: None
Contact: Cheryl Davila, Councilmember, District 2, (510) 981-7120

24. Proposed Navigable Cities Framework for Ensuring Access and Freedom-of-
Movement for People with Disabilities in Berkeley (Continued from September
22, 2020)
From: Commission on Disability
Recommendation: Receive a presentation on the Navigable Cities Framework for
Ensuring Access and Freedom-of-Movement for People with Disabilities in Berkeley.
Financial Implications: See report
Contact: Dominika Bednarska, Commission Secretary, (510) 981-6300
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Information Reports

25. LPO NOD: 2277 Shattuck Avenue/#LMSAP2020-0001
From: City Manager
Contact: Jordan Klein, Planning and Development, (510) 981-7400

26. LPO NOD: 1915 Berryman Street/#LMIN2020-0003
From: City Manager
Contact: Jordan Klein, Planning and Development, (510) 981-7400

27. LPO NOD: 2328 Channing Way/#LMIN2020-0001
From: City Manager
Contact: Jordan Klein, Planning and Development, (510) 981-7400

28. LPC Annual Report to City Council for the period May 2019 to May 2020
From: Landmarks Preservation Commission
Contact: Fatema Crane, Commission Secretary, (510) 981-7400

Public Comment — Items Not Listed on the Agenda

Adjournment

NOTICE CONCERNING YOUR LEGAL RIGHTS: If you object to a decision by the City Council to
approve or deny a use permit or variance for a project the following requirements and restrictions apply:
1) No lawsuit challenging a City decision to deny (Code Civ. Proc. §1094.6(b)) or approve (Gov. Code
65009(c)(5)) a use permit or variance may be filed more than 90 days after the date the Notice of
Decision of the action of the City Council is mailed. Any lawsuit not filed within that 90-day period will be
barred. 2) In any lawsuit that may be filed against a City Council decision to approve or deny a use
permit or variance, the issues and evidence will be limited to those raised by you or someone else, orally
or in writing, at a public hearing or prior to the close of the last public hearing on the project.

Live captioned broadcasts of Council Meetings are available on Cable B-TV (Channel 33),
via internet accessible video stream at http://www.cityofberkeley.info/CalendarEventWebcastMain.aspx
and KPFB Radio 89.3.
Archived indexed video streams are available at http://www.cityofberkeley.info/citycouncil.
Channel 33 rebroadcasts the following Wednesday at 9:00 a.m. and Sunday at 9:00 a.m.

Communications to the City Council are public record and will become part of the City’s electronic
records, which are accessible through the City’s website. Please note: e-mail addresses, names,
addresses, and other contact information are not required, but if included in any communication
to the City Council, will become part of the public record. If you do not want your e-mail address or
any other contact information to be made public, you may deliver communications via U.S. Postal Service
to the City Clerk Department at 2180 Milvia Street. If you do not want your contact information included in
the public record, please do not include that information in your communication. Please contact the City
Clerk Department for further information.

Any writings or documents provided to a majority of the City Council regarding any item on this agenda
will be posted on the City's website at http://www.cityofberkeley.info.

Agendas and agenda reports may be accessed via the Internet at
http://www.cityofberkeley.info/citycouncil
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COMMUNICATION ACCESS INFORMATION:

To request a disability-related accommodation(s) to participate in the meeting, including auxiliary aids or
services, please contact the Disability Services specialist at (510) 981-6418 (V) or (510) 981-6347 (TDD)
at least three business days before the meeting date.

&

Captioning services are provided at the meeting, on B-TV, and on the Internet.

I hereby certify that the agenda for this meeting of the Berkeley City Council was posted at the
display case located near the walkway in front of the Maudelle Shirek Building, 2134 Martin Luther
King Jr. Way, as well as on the City’s website, on October 1, 2020.

M Mssivid)

Mark Numainville, City Clerk

Communications

Council rules limit action on Communications to referral to the City Manager and/or Boards and
Commissions for investigation and/or recommendations. All communications submitted to Council are
public record. Copies of individual communications are available for viewing through Records Online.

Item #2: Healthy Checkout Ordinance; Adding Berkeley Municipal Code Chapter
9.82

1. Chris Labarbera

2. MP-fourtrax88@

3. Rico Vazquez

4. Vance Bean

Item #6: Measure T1 Phase 1 Project List Additions
5. Susan Schwartz, on behalf of Friends of Five Creeks

Item #16: “Step Up Housing” Initiative: Allocation of Measure P Funds to Lease
and Operate a New Permanent Supportive Housing Project at 1367 University
Avenue

6. Donald Frazier

Homelessness and Encampments

7. John Caner and Kristin MacDonald, on behalf of all the Berkeley Business
Associations and the Chamber of Commerce (2)

8. Rodney Lerner, on behalf of Landry’s Restaurants

9. Paul Canin

10.Jahlee Arakaki

11. Alyson Mitchell

12.Marcia Abcarian

13.Jesse McFarlan
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https://www.cityofberkeley.info/recordsonline/

Street Trees

14.Erica Cleary (2)

15.Nancy Carleton, on behalf of the Halcyon Neighborhood Association
16.Jeanne Panek

Adeline Corridor Plan

17.20 similarly worded form letters (significantly increases)
18.11 similarly worded form letters (broad support)
19.29 similarly worded from letters (1, 2, 3)
20.Phyllis Orrick

21.Michael Katz

22.Tony Corman

23.David Kellogg

24.Jason Martens

25.Jennifer Natali

26. Ariella Granett

27.Larisa Cummings

28.Catherine Betts

29. Andrew Fox

30.Deborah Matthews

31.Jonathan Singh

32.Eileen Hughes

33.Zipporah Collins

34.John Selawsky

35.Angela Gallegos-Castillo

36.Pablo Diaz-Gutierrez

37.Charles Khan

38.Liza Lutzker

39.Serena Lim

40.Aaron Foxworthy

41.Matt Nichols

42.Jack Kurzeil

43.Theo Posselt

44.Adam Lenz

COVID-19 Related

45.Virginia Browning

46.Gina Rieger

47.Kelly Hammargren

48.David Lerman

49. City of Berkeley COVID-19 Information Services
50.russbumper

Wildfire Dangers on Grizzly Peak
51.Elizabeth Strode

Tuesday, October 13, 2020 AGENDA Page 13



52.Sylvie Sullivan
53.John Ruble
54.Jim Hanson
55.David Thill (3)
56.Mimi Nielsen
57.Mary Pat Farrell
58.Kathryn Levenson
59.Ramona Naddaff
60.Barbara Freeman (2)
61.Joseph Heill
62.Joe Van Steen
63.Bcf1@

Berkeley Police Department
64.Julia West

65.Michael Odiari

66.Zach Palchick
67.Christine Schwartz

City-Run Real Estate Vulture Fund
68.Barbara Gilbert

Traffic Safety — Street Calming Devices
69. Wendy Alfsen and Marilyn Cleveland

5G
70.Wanda Warkentin
71.Phoebe Anne Sorgen

Rockefeller Foundation Scenarios
72.Ming

Support Vision 2025
73.Gretchen Ellis
74.Barb Noon
75.Nilang (3)
76.Boona Cheema
77.Sandeep Pandya

Needle Hazard
78.Thomas Lord (2)

Landlords are “Mom and Pop” Property Owners
79.Anne Whyte

Tuesday, October 13, 2020 AGENDA
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Civic Center Vision
80.Claire Kahane
81.Alison Lingo

Downtown Berkeley Merchant Militia
82.Carol Denny

Use of Grove Park for the Public
83.Mia Villanueva and Alex Torres

Berkeley Schools Re-Opening
84.Dana Kilian

Berkeley #UNBOUND
85.Cherilyn Parsons, on behalf of the Bay Area Book Festival

Supplemental Communications and Reports
Items received by the deadlines for submission will be compiled and distributed as follows. If no items
are received by the deadline, no supplemental packet will be compiled for said deadline.

e Supplemental Communications and Reports 1
Available by 5:00 p.m. five days prior to the meeting.

e Supplemental Communications and Reports 2
Available by 5:00 p.m. the day before the meeting.

e Supplemental Communications and Reports 3
Available by 5:00 p.m. two days following the meeting.
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ORDINANCE NO. 7,733-N.S.

AMENDING SECTION 2 OF ORDINANCE NO. 7,692-N.S., PROHIBITING THE USE
OF CRIMINAL HISTORY IN HOUSING DECISIONS

BE IT ORDAINED by the Council of the City of Berkeley as follows:

Section 1. That Section 2 of Ordinance No. 7,692-N.S. is hereby amended to
read as follows:

Effective Date

The provisions of this Chapter shall take effect upon thirty days after final adoption of this
ordinance. A Housing Provider shall not be liable for a violation prior to January 1, 2021,
unless the Housing Provider has first received a warning letter from the City regarding a
violation of the Ordinance.

Section 2. Copies of this Ordinance shall be posted for two days prior to adoption
in the display case located near the walkway in front of the Maudelle Shirek Building,
2134 Martin Luther King Jr. Way. Within 15 days of adoption, copies of this Ordinance
shall be filed at each branch of the Berkeley Public Library and the title shall be published
in a newspaper of general circulation.

At a regular meeting of the Council of the City of Berkeley held on September 15,
2020, this Ordinance was passed to print and ordered published by posting by the
following vote:

Ayes: Bartlett, Davila, Droste, Hahn, Harrison, Kesarwani, Robinson, Wengraf,
and Arreguin.

Noes: None.

Absent: None.

Ordinance No. 7,733-N.S. Page 1 of 1 17
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ORDINANCE NO. 7,734-N.S.

ADDING CHAPTER 9.82 TO THE BERKELEY MUNICIPAL CODE “HEALTHY

CHECKOUT”

BE IT ORDAINED by the Council of the City of Berkeley as follows:

Section 1. That the Berkeley Municipal Code is amended to read as follows:

9.82.010. Findings and Purpose.

The City of Berkeley hereby finds and declares as follows:
A. Diets with an excess of added sugars and sodium are correlated to chronic

B.

health issues including diabetes, high blood pressure, and stroke.

Food choices are strongly affected by the environments in which they are
made. The placement of unhealthy snacks near a register increases the
likelihood that consumers will purchase those foods and drinks, thus
undermining consumer health choices and public health initiatives.

It is in the interest of the health, safety, and welfare of all who live, work, and
do business in the City that large stores offer healthy options and do not actively
encourage the purchase of unhealthy foods.

. This Chapter is consistent with the General Provisions of Environmental Health

of the City (Berkeley Municipal Code 11.04).

9.82.020. Definitions.
A. “Added Sugars” means sugars added during the processing of food and

beverages, or are packaged as such, and include sugars (free, mono and
disaccharides), sugars from syrups and honey, and sugars from concentrated
fruit or vegetable juices that are in excess of what would be expected from the
same volume of 100 percent fruit or vegetable juice of the same type, as defined
in Section 101.9 of Title 21 of the Code of Federal Regulations.

“Artificial Sweetener” means sweeteners with few to no calories that have a
higher intensity of sweetness per gram than sucrose.

“Category List” means the list of foods and beverages which meet the standards
of BMC 9.82.030.

. “Checkout Area” means any area that is accessible to a customer of the Large

Retail Store that is either:
I. within a 3-foot distance of any Register; or
ii. designated primarily for or utilized primarily by customers to wait in line
to make a purchase at a Register, up to and including the Checkout Endcap.
“Checkout Endcap” means product displays placed at endpoints of areas
designated primarily for or utilized primarily by customers to wait in line to make
a purchase.
“Register” means a device used for monetary transactions that calculates the
sales of goods and displays the amount of sales for the customer.
. “Large Retail Store” means a commercial establishment selling goods to the
public with a total floor area over 2,500 square feet and selling 25 linear feet or

Ordinance No. 7,734-N.S. Page 1 of 3
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more of food.

9.82.030. Healthy Checkout Areas.

Each Large Retail Store shall, at all hours during which the Large Retail Store is open to
the public, ensure that all foods and beverages sold in all Checkout Areas meet the
standards in Sec 9.82.030 A-C and comply with the list of qualifying food and beverage
categories:
A. Beverages with no added sugars and no artificial sweeteners.
B. Food items with no more than 5 grams of added sugars, and 200 milligrams of
sodium per labeled serving.
C. Food items must be in the following categories: chewing gum and mints with
no added sugars, fruit, vegetables, nuts, seeds, legumes, yogurt or cheese and
whole grains.

City staff will provide technical assistance for implementation. Bi-annual review of
qualifying food and beverage categories will be done by the Public Health Division. There
will be a 120 day phase-in period if any changes are made.

9.82.040. Enforcement.

A. The City is hereby authorized to issue all rules and regulations consistent with
this ordinance, including, but not limited to, fees for re-inspection.

B. Compliance with this Chapter shall be administered by the City during regular
inspections of qualifying Large Retail Stores. The City may require a Large
Retail Store to provide such information as may be necessary to determine the
Large Retail Store’s compliance with this Chapter.

9.82.050. Violation--Penalty.

A. A Large Retalil Store that violates any provision of this chapter may be subject
to administrative citations pursuant to Chapter 1.28 of this Code.

B. This section shall not limit the City from recovering all costs associated with
implementing this chapter or investigating complaints pursuant to fee
resolution.

C. Remedies and penalties under this chapter are cumulative and not exclusive.

9.82.060. Effective Date.

This ordinance and the legal requirements set forth herein shall take effect and be in force
March 1, 2021. Enforcement pursuant to 9.82.040 shall commence no sooner than
January 1, 2022.

Section 2. Copies of this Ordinance shall be posted for two days prior to adoption in the
display case located near the walkway in front of the Maudelle Shirek Building, 2134
Martin Luther King Jr. Way. Within 15 days of adoption, copies of this Ordinance shall be
filed at each branch of the Berkeley Public Library and the title shall be published in a
newspaper of general circulation.

Ordinance No. 7,734-N.S. Page 2 of 3
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At a regular meeting of the Council of the City of Berkeley held on September 22,
2020, this Ordinance was passed to print and ordered published by posting by the
following vote:

Ayes: Bartlett, Davila, Droste, Hahn, Harrison, Kesarwani, Robinson, Wengraf,
and Arreguin.

Noes: None.
Absent: None.
Ordinance No. 7,734-N.S. Page 3 of 3
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Office of the City Manager
CONSENT CALENDAR

October 13, 2020

To: Honorable Mayor and Members of the City Council
From: Dee Williams-Ridley, City Manager
Submitted by: Henry Oyekanmi, Director, Finance

Subject: Formal Bid Solicitations and Request for Proposals Scheduled for Possible
Issuance After Council Approval on October 13, 2020

RECOMMENDATION

Approve the request for proposals or invitation for bids (attached to staff report) that will
be, or are planned to be, issued upon final approval by the requesting department or
division. All contracts over the City Manager’s threshold will be returned to Council for
final approval.

FISCAL IMPACTS OF RECOMMENDATION
Total estimated cost of items included in this report is $325,000

PROJECT Fund Source Amount

Consultant Services for
Berkeley's 6" Cycle Housing 336 One-Time Grant $325,000
Element Update

Total: $325,000

CURRENT SITUATION AND ITS EFFECTS

On May, 6, 2008, Council adopted Ordinance No. 7,035-N.S. effective June 6, 2008,
which increased the City Manager’s purchasing authority for services to $50,000. As a
result, this required report submitted by the City Manager to Council is now for those
purchases in excess of $100,000 for goods; and $200,000 for playgrounds and
construction; and $50,000 for services. If Council does not object to these items being
sent out for bid or proposal within one week of them appearing on the agenda, and
upon final notice to proceed from the requesting department, the IFB (Invitation for Bid)
or RFP (Request for Proposal) may be released to the public and notices sent to the
potential bidder/respondent list.

2180 Milvia Street, Berkeley, CA 94704 o Tel: (510) 981-7000 e TDD: (510) 981-6903 e Fax: (510) 981-7099 23
E-Mail: manager@cityofberkeley.info Website: http://www.cityofberkeley.info/manager
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Formal Bid Solicitations and Request for Proposals CONSENT CALENDAR
Scheduled for Possible Issuance After Council October 13, 2020
Approval on October 13, 2020

BACKGROUND
On May 6, 2008, Council adopted Ordinance No. 7,035-N.S., amending the City
Manager’s purchasing authority for services.

ENVIRONMENTAL SUSTAINABILITY

The Finance Department reviews all formal bid and proposal solicitations to ensure that
they include provisions for compliance with the City’s environmental policies. For each
contract that is subject to City Council authorization, staff will address environmental
sustainability considerations in the associated staff report to City Council.

RATIONALE FOR RECOMMENDATION
Need for the services.

ALTERNATIVE ACTIONS CONSIDERED
None.

CONTACT PERSON
Darryl Sweet, General Services Manager, Finance, 510-981-7329

Attachments:
1: Formal Bid Solicitations and Request for Proposals Scheduled For Possible Issuance
After Council Approval on October 13, 2020
a) Consultant Services for Berkeley's 61" Cycle Housing Element Update

Note: Original of this attachment with live signature of authorizing personnel is on file in
General Services.

Page 2 of 2
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DATE SUBMITTED: October 13,2020

Attachment 1

SPECIFICATION | DESCRIPTION | APPROX. | APPROX. INTENDED USE ESTIMATED BUDGET CODE TO BE CHARGED DEPT. / DIVISION | CONTACT NAME &
NO. OF GOODS / | RELEASE BID COST PHONE
SERVICES DATE OPENING
BEING DATE
PURCHASED
21-11414-C  |Consultant 11/4/2020 |12/17/2020 [Consultant services to $325,000 336-53-584-622-0000-000-000-434110-|Planning and Alene Pearson

Services for help prepare the Development 981-7489

Berkeley’s 6th City’s 6th Cycle Department / Land

Cycle Housing Housing Element Use Planning

Element Update Update, which will Division
require community
engagement,
research, analysis,
writing, potential
updates to the Zoning
Ordinance and
General Plan, CEQA
work. public hearings
and adoption

DEPT. TOTAL $325,000
GRAND TOTAL $325,000

25
lof 1
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Office of the City Manager
CONSENT CALENDAR

October 13, 2020

To: Honorable Mayor and Members of the City Council
From: Dee Williams-Ridley, City Manager
Submitted by: Lisa Warhuus, Director, Health, Housing & Community Services

Subject: Revenue Contract: Department of Health Care Services Performance
Contract for City of Berkeley

RECOMMENDATION

Adopt a Resolution authorizing the City Manager or her designee to execute a contract
and any amendments with the California Department of Health Care Services (DHCS).
The contract, which will run through June 30, 2021, is for multiple projects that DHCS
administers across the State, including the Mental Health Services Act (MHSA), the
Lanterman-Petris-Short (LPS) Act, Projects for Assistance in Transition from
Homelessness (PATH), Community Mental Health Services Block Grant (MHBG), and
Crisis Counseling Assistance and Training Program (CCP) programs, and for county
provision of community mental health services pursuant to the Bronzan-McCorquodale
Act. The City of Berkeley will only receive revenue through the MHSA for this contract.

FISCAL IMPACTS OF RECOMMENDATION

The Mental Health Division is projected to receive approximately $6,000,000 in FY 2021
through the Mental Health Services Act. These funds will be deposited in ERMA GL
Code 315-51-503-520-0000-000-000-432390-.These funds are included in the adopted
FY 2021 budget.

CURRENT SITUATION AND ITS EFFECTS

The City of Berkeley receives direct funding from the MHSA from the State of California.
DHCS requires a contract with the City of Berkeley in order to specify the
responsibilities and requirements connected with transferring these funds to the City of
Berkeley.

BACKGROUND

The California Department of Health Care Services provides funding and oversight for
mental health care plans administered primarily through County Health Plans. In 2011,
the contract that delineates the responsibilities and requirements for receiving these
funds was consolidated into a single “performance contract.” When this consolidation
occurred, the State of California stopped providing the City of Berkeley with a
performance contract. This was because Berkeley was a part of the Alameda County

2180 Milvia Street, Berkeley, CA 94704 o Tel: (510) 981-7000 e TDD: (510) 981-6903 e Fax: (510) 981-7099 27
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Revenue Contract: DHCS Performance Contract for COB CONSENT CALENDAR
October 13, 2020

Mental Health Care Plan and had a contract with Alameda County Behavioral Health
Care (ACBH) outlining that relationship.

DHCS is again requiring Berkeley to enter into a contract regarding funds received
directly from the State. The standard State Performance Contract which DHCS is
requiring Berkeley to enter in to covers a wide variety of possible funding streams.
Among these funding streams, MHSA is the only one that the City of Berkeley directly
receives from DHCS. Therefore, it is only the MHSA sections of the performance
contract that are applicable to the City of Berkeley. Funding for the MHSA is approved
through a robust community engagement process, including stakeholder meetings, a
written plan that is posted for 30 days to receive public comment, a public hearing
conducted by the Mental Health Commission, and adoption of the MHSA plan each year
by City Council.

ENVIRONMENTAL SUSTAINABILITY
There are no identifiable environmental effects or opportunities associated with the
subject of this report.

RATIONALE FOR RECOMMENDATION

In order to receive MHSA funding, Berkeley is required to enter into this performance
contract with DHCS. As MHSA funding is the largest funding source for mental health
services provided by the Health, Housing and Community Services Department, it is
vital that HHCS continue to receive these funds to provide mental health services in
Berkeley. These funds support numerous programs including Full Service Partnerships
that provide specialized, comprehensive outpatient services to highest need individuals
in Berkeley and to the Berkeley Wellness Center, which is available to support everyone
in the City.

ALTERNATIVE ACTIONS CONSIDERED
None.

CONTACT PERSON
Steven Grolnic-McClurg, Manager of Mental Health, (510) 981-5249

Attachments:
1: Resolution
2: Performance Contract City of Berkeley FY18-21

Page 2
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RESOLUTION NO. ## ###-N.S.

REVENUE CONTRACT: DEPARTMENT OF HEALTH CARE SERVICES
PERFORMANCE CONTRACT FOR CITY OF BERKELEY

WHEREAS, the California Department of Health Care Services requires the City of
Berkeley to enter into a performance contract to receive funding from the Mental Health
Services Act; and

WHEREAS, the Mental Health Division utilizes the Mental Health Services Act to fund a
wide variety of mental health programs for residents of Berkeley. Funds from this revenue
contract will be deposited in ERMA GL Code 315-51-503-520-0000-000-000-432390-

NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that the
City Manager or her designee is authorized to execute a contract and any amendments
with the California Department of Health Care Services for the Mental Health Services
Act, Lanterman-Petris-Short (LPS) Act, Projects for Assistance in Transition from
Homelessness (PATH), Community Mental Health Services Block Grant (MHBG), and
Crisis Counseling Assistance and Training Program (CCP) programs and county
provision of community mental health services pursuant to the Bronzan-McCorquodale
Act. A record signature copy of said contract and any amendments to be on file in the
City Clerk Department.

29



Page 4 of 72

Contractor Certification Clause

CCC 04/2017
CERTIFICATION
l, the official named below, CERTIFY UNDER PENALTY OF PERJURY that | am

duly authorized to legally bind the prospective Contractor to the clause(s) listed
below. This certification is made under the laws of the State of California.

Contractor/Bidder Firm Name (Printed) Federal ID Number
City of Berkeley Department of Health, Housing and

Community Services 94-6000299
By (Authorized Signature)
Printed Name and Title of Person Signing
Dee Williams-Ridley, City Manager
Date Executed Executed in the County of
Alameda

CONTRACTOR CERTIFICATION CLAUSES

STATEMENT OF COMPLIANCE:

Contractor has, unless exempted, complied with the nondiscrimination program
requirements. (GC 12990 (a-f) and CCR, Title 2, Section 8103) (Not applicable to
public entities.)

DRUG-FREE WORKPLACE REQUIREMENTS:

Contractor will comply with the requirements of the Drug-Free Workplace Act of
1990 and will provide a drug-free workplace by taking the following actions:

a) Publish a statement notifying employees that unlawful manufacture,
distribution, dispensation, possession or use of a controlled substance is
prohibited and specifying actions to be taken against employees for
violations.

b) Establish a Drug-Free Awareness Program to inform employees about:

1. the dangers of drug abuse in the workplace;
2. the person's or organization's policy of maintaining a drug-free workplace;

3. any available counseling, rehabilitation and employee assistance

programs; and, 30
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4. penalties that may be imposed upon employees for drug abuse violations.
c) Provide that every employee who works on the proposed Agreement will:
1. receive a copy of the company's drug-free policy statement; and,

2. agree to abide by the terms of the company's statement as a
condition of employment on the Agreement.

Failure to comply with these requirements may result in suspension of payments
under the Agreement or termination of the Agreement or both and Contractor may
be ineligible for award of any future State agreements if the department
determines that any of the following has occurred: (1) the Contractor has made
false certification, or violated the certification by failing to carry out the
requirements as noted above. (GC 8350 et seq.)

NATIONAL LABOR RELATIONS BOARD CERTIFICATION:

Contractor certifies that no more than one (1) final unappealable finding of
contempt of court by a Federal court has been issued against Contractor within the
immediately preceding two-year period because of Contractor's failure to comply
with an order of a Federal court which orders Contractor to comply with an order of
the National Labor Relations Board. (PCC 10296) (Not applicable to public
entities.)

CONTRACTS FOR LEGAL SERVICES $50,000 OR MORE- PRO BONO
REQUIREMENT:

Contractor hereby certifies that contractor will comply with the requirements of
Section 6072 of the Business and Professions Code, effective January 1, 2003.

Contractor agrees to make a good faith effort to provide a minimum number of
hours of pro bono legal services during each year of the contract equal to the
lessor of 30 multiplied by the number of full time attorneys in the firm’s offices in
the State, with the number of hours prorated on an actual day basis for any
contract period of less than a full year or 10% of its contract with the State.

Failure to make a good faith effort may be cause for non-renewal of a state
contract for legal services, and may be taken into account when determining the
award of future contracts with the State for legal services.

EXPATRIATE CORPORATIONS:

Contractor hereby declares that it is not an expatriate corporation or subsidiary of
an expatriate corporation within the meaning of Public Contract Code Section
10286 and 10286.1, and is eligible to contract with the State of California.

SWEATFREE CODE OF CONDUCT:

a. All Contractors contracting for the procurement or laundering of apparel,
garments or corresponding accessories, or the procurement of equipment,
materials, or supplies, other than procurement related to a public works
contract, declare under penalty of perjury that no apparel, garments or
corresponding accessories, equipment, materials, or supplies furnished to
the state pursuant to the contract have been laundered or produced in
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whole or in part by sweatshop labor, forced labor, convict labor, indentured
labor under penal sanction, abusive forms of child labor or exploitation of
children in sweatshop labor, or with the benefit of sweatshop labor, forced
labor, convict labor, indentured labor under penal sanction, abusive forms of
child labor or exploitation of children in sweatshop labor. The contractor
further declares under penalty of perjury that they adhere to the Sweatfree
Code of Conduct as set forth on the California Department of Industrial
Relations website and Public Contract Code Section 6108.

b. The contractor agrees to cooperate fully in providing reasonable access to
the contractor’s records, documents, agents or employees, or premises if
reasonably required by authorized officials of the contracting agency, the
Department of Industrial Relations, or the Department of Justice to
determine the contractor’s compliance with the requirements under
paragraph (a).

DOMESTIC PARTNERS:

For contracts of $100,000 or more, Contractor certifies that Contractor is in
compliance with Public Contract Code section 10295.3.

GENDER IDENTITY:

For contracts of $100,000 or more, Contractor certifies that Contractor is in
compliance with Public Contract Code section 10295.35.

DOING BUSINESS WITH THE STATE OF CALIFORNIA

The following laws apply to persons or entities doing business with the State of
California.

CONFLICT OF INTEREST:

Contractor needs to be aware of the following provisions regarding current or former state
employees. If Contractor has any questions on the status of any person rendering services
or involved with the Agreement, the awarding agency must be contacted immediately for
clarification.

a) Current State Employees (PCC 10410):

1. No officer or employee shall engage in any employment, activity or
enterprise from which the officer or employee receives
compensation or has a financial interest and which is sponsored or
funded by any state agency, unless the employment, activity or
enterprise is required as a condition of regular state employment.

2. No officer or employee shall contract on his or her own behalf as an
independent contractor with any state agency to provide goods or
services.

b) Former State Employees (PCC 10411):

1. For the two-year period from the date he or she left state
employment, no former state officer or employee may enter into a
contract in which he or she engaged in any of the negotiations,
transactions, planning, arrangements or any part of the decision-
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making process relevant to the contract while employed in any
capacity by any state agency.

2. For the twelve-month period from the date he or she left state
employment, no former state officer or employee may enter into a
contract with any state agency if he or she was employed by that
state agency in a policy-making position in the same general
subject area as the proposed contract within the 12-month period
prior to his or her leaving state service.

If Contractor violates any provisions of above paragraphs, such action by
Contractor shall render this Agreement void. (PCC 10420)

Members of boards and commissions are exempt from this section if they do not
receive payment other than payment of each meeting of the board or commission,
payment for preparatory time and payment for per diem. (PCC 10430 (e))

LABOR CODE/WORKERS' COMPENSATION:

Contractor needs to be aware of the provisions which require every employer to be
insured against liability for Worker's Compensation or to undertake self-insurance
in accordance with the provisions, and Contractor affirms to comply with such
provisions before commencing the performance of the work of this Agreement.
(Labor Code Section 3700)

AMERICANS WITH DISABILITIES ACT:

Contractor assures the State that it complies with the Americans with Disabilities
Act (ADA) of 1990, which prohibits discrimination on the basis of disability, as well
as all applicable regulations and guidelines issued pursuant to the ADA. (42 U.S.C.
12101 et seq.)

CONTRACTOR NAME CHANGE:

An amendment is required to change the Contractor's name as listed on this
Agreement. Upon receipt of legal documentation of the name change the State will
process the amendment. Payment of invoices presented with a new name cannot
be paid prior to approval of said amendment.

CORPORATE QUALIFICATIONS TO DO BUSINESS IN CALIFORNIA:

a) When agreements are to be performed in the state by corporations, the
contracting agencies will be verifying that the contractor is currently qualified
to do business in California in order to ensure that all obligations due to the
state are fulfilled.

b) "Doing business" is defined in R&TC Section 23101 as actively engaging in
any transaction for the purpose of financial or pecuniary gain or profit.
Although there are some statutory exceptions to taxation, rarely will a
corporate contractor performing within the state not be subject to the
franchise tax.

c) Both domestic and foreign corporations (those incorporated outside of
California) must be in good standing in order to be qualified to do business

in California. Agencies will determine whether a corporation is in good 33
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standing by calling the Office of the Secretary of State.
RESOLUTION:

A county, city, district, or other local public body must provide the State with a copy
of a resolution, order, motion, or ordinance of the local governing body which by
law has authority to enter into an agreement, authorizing execution of the
agreement.

AIR OR WATER POLLUTION VIOLATION:

Under the State laws, the Contractor shall not be: (1) in violation of any order or
resolution not subject to review promulgated by the State Air Resources Board or
an air pollution control district; (2) subject to cease and desist order not subject to
review issued pursuant to Section 13301 of the Water Code for violation of waste
discharge requirements or discharge prohibitions; or (3) finally determined to be in
violation of provisions of federal law relating to air or water pollution.

PAYEE DATA RECORD FORM STD. 204:

This form must be completed by all contractors that are not another state agency
or other government entity.
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Exhibit A
Program Specifications

Service Overview

The California Department of Health Care Services (hereafter referred to as DHCS or
Department) administers the Mental Health Services Act, Lanterman-Petris-Short (LPS)
Act, Projects for Assistance in Transition from Homelessness (PATH), Community Mental
Health Services Block Grant (MHBG), and Crisis Counseling Assistance and Training
Program (CCP) programs and oversees county provision of community mental health
services pursuant to the Bronzan-McCorquodale Act. Contractor (hereafter referred to as
County in this Exhibit) must meet certain conditions and requirements to receive funding
for these programs and community mental health services. The term County as used in
this Exhibit means counties, counties acting jointly, and cities receiving funds pursuant to
Welfare and Institutions Code section 5701.5. (Welf. & Inst. Code 8§ 5650, subd. (e).) This
Agreement, which is County’s performance contract, as required by Welfare and
Institutions Code (Welf. & Inst. Code) sections 5650, subd. (a), 5651, 5897, and California
Code of Regulations (Cal. Code Regs.), Title 9, section 3310, sets forth conditions and
requirements that County must meet in order to receive this funding. This Agreement
does not cover federal financial participation or State general funds as they relate to Medi-
Cal services provided through the Mental Health Plan Contracts. Conditions and
requirements specific to the MHBG, PATH grant, and CCP programs are only applicable
to a County receiving a direct allocation of grant funds from the Department. County
agrees to comply with all applicable conditions and requirements described herein

DHCS shall monitor this Agreement to ensure compliance with applicable federal and State
law and applicable regulations. (Gov. Code, 88 11180-11182; Welf. & Inst. Code, 8§ 5614,
5717, subd. (b), 5651, subd. (b)(10) & 14124.2, subd. (a).)

Service Location

The services shall be performed at appropriate sites as described in this contract.

Service Hours

The services shall be provided during times required by this contract.
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4. Project Representatives
A. The project representatives during the term of this Agreement will be:
Department of Health Care Services [City of Berkeley Department of Health,
Housing and Community Services
Contract Manager: Ivan Bhardwaj Steven Grolnic-McClurg
Telephone: (916) 345-7483 1521 University Ave, Berkeley, CA 94703
Fax: (916) 440-7621 Telephone: (510) 981-5249
Email: Ivan.Bhardwaj@dhcs.ca.gov  |Fax: (510) 981-5235
Email: sgrolnic-mcclurg@cityofberkeley.info
Yvette Katuala
3280 Adeline Street, Berkeley, CA 94704
Telephone: (510) 981-7654
Fax: (510) 981-5255
Email: ykatuala@cityofberkeley.info
B. Direct all inquiries to:
Department of Health Care Services [City of Berkeley Department of Health,
Housing and Community Services
Behavioral Health — Community Steven Grolnic-McClurg
Services Division/Contracts and 1521 University Ave, Berkeley, CA 94703
Grants Management Section Telephone: (510) 981-5249
Fax: (510) 981-5235
Attention: Casey Heinzen Email: sgrolnic-mcclurg@cityofberkeley.info
1500 Capitol Avenue, MS 2624
P.O. Box Number 997413 Yvette Katuala
Sacramento, CA, 95899-7413 3280 Adeline Street, Berkeley, CA 94704
Telephone: (510) 981-7654
Telephone: (916) 713-8757 Fax: (510) 981-5255
Fax: (916) 440-7621 Email: ykatuala@cityofberkeley.info
Email: Casey.Heinzen@dhcs.ca.gov
C. Either party may make changes to the information above by giving written notice to

the other party. Said changes shall not require an amendment to this Agreement.
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General Requirements for Agreement

Welfare and Institutions Code section 5651, subdivision (b), provides specific assurances,
which are listed below, that must be included in this Agreement. County shall:

A.

Comply with the expenditure requirements of Welfare and Institutions Code section
17608.05,

Provide services to persons receiving involuntary treatment as required by Part 1
(commencing with section 5000) and Part 1.5 (commencing with section 5585) of
Division 5 of the Welfare and Institutions Code,

Comply with all of the requirements necessary for Medi—Cal reimbursement for
mental health treatment services and case management programs provided to Medi-
Cal eligible individuals, including, but not limited to, the provisions set forth in
Chapter 3 (commencing with section 5700) of Division 5 of the Welfare and
Institutions Code, and submit cost reports and other data to DHCS in the form and
manner determined by the DHCS,

Ensure that the Local Mental Health Advisory Board has reviewed and approved
procedures ensuring citizen and professional involvement at all stages of the
planning process pursuant to Welfare and Institutions Code section 5604.2,

Comply with all provisions and requirements in law pertaining to patient rights,

Comply with all requirements in federal law and regulation, and all agreements,
certifications, assurances, and policy letters, pertaining to federally funded mental
health programs, including, but not limited to, the Projects for Assistance in
Transition from Homelessness grant and Community Mental Health Services Block
Grant programs,

Provide all data and information set forth in sections 5610 and 5664 of the Welfare
and Institutions Code,

If County elects to provide the services described in Chapter 2.5 (commencing with
section 5670) of Division 5 of the Welfare and Institutions Code, comply with
guidelines established for program initiatives outlined in this chapter, and

Comply with all applicable laws and regulations for all services delivered, including
all laws, regulations, and guidelines of the Mental Health Services Act.
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6. Services Authority

A. THE MENTAL HEALTH SERVICES ACT PROGRAM

1)

2)

3)

Program Description

Proposition 63, which created the Mental Health Services Act (MHSA), was
approved by the voters of California on November 2, 2004. The Mental Health
Services (MHS) Fund, which provides funds to counties for the
implementation of its MHSA programs, was established pursuant to Welfare
and Institutions Code section 5890. The MHSA was designed to expand
California’s public mental health programs and services through funding
received by a one percent tax on personal incomes in excess of $1 million.
Counties use this funding for projects and programs for prevention and early
intervention, community services and supports, workforce development and
training, innovation, plus capital facilities and technological needs through
mental health projects and programs. The State Controller distributes MHS
Funds to the counties to plan for and provide mental health programs and
other related activities outlined in a county’s three-year program and
expenditure plan or annual update. MHS Funds are distributed by the State
Controller’'s Office to the counties on a monthly basis.

DHCS shall monitor County’s use of MHS Funds to ensure that the County
meets the MHSA and MHS Fund requirements. (Gov. Code 8§88 11180-11182;
Welf. & Inst. Code, 88 5651, subd. (b)(10), 5897, subd. (d), & 14124.2, subd.

@.)
Issue Resolution Process

County shall have an Issue Resolution Process (Process) to handle client
disputes related to the provision of their mental health services. The Process
shall be completed in an expedient and appropriate manner. County shall
develop a log to record issues submitted as part of the Process. The log shall
contain the date the issue was received; a brief synopsis of the issue; the final
issue resolution outcome; and the date the final issue resolution was reached.

Revenue and Expenditure Report

County shall submit its Revenue and Expenditure Report (RER) electronically
to the Department and the Mental Health Services Oversight and
Accountability Commission by December 31 following the close of the fiscal
year in accordance with Welfare and Institutions Code sections 5705 and
5899, regulations, and DHCS-issued guidelines. The RER shall be certified
by the County’s Behavioral Health Director (also referred to as “mental health
director”) and the County’s auditor-controller (or equivalent), using the DHCS-
issued certification form. Data submitted shall be full and complete.
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If the RER does not meet the requirements, in accordance with the procedure
in section 9 of this Agreement, DHCS may withhold payments from the MHS
Fund until the County submits a complete RER. (Welf. & Inst. Code, 88 5655;
Cal. Code Regs., tit. 9, 8§ 3510, subd. (c).)

Distribution and Use of Local Mental Health Services Funds:

a.

Welfare and Institutions Code section 5891, subdivision (c), provides
that commencing July 1, 2012, on or before the 15th day of each
month, pursuant to a methodology provided by DHCS, the State
Controller shall distribute to County’s Local Mental Health Services
Fund (MHS Fund) (established by County pursuant to Welfare and
Institutions Code section 5892, subdivision (f)) all unexpended and
unreserved funds on deposit as of the last day of the prior month in the
Mental Health Services Fund for the provision of specified programs
and other related activities.

The expenditure for Prevention and Early Intervention (PEI) may be
increased by County if DHCS determines that the increase will
decrease the need and cost for additional services to severely mentally
ill persons in County by an amount at least commensurate with the
proposed increase. (Welf. & Inst. Code, 8§ 5892, subd. (a)(4).)

Local MHS Fund money distributed to counties by the State
Controller’'s Office includes funding for annual planning costs pursuant
to Welfare and Institutions Code section 5848. The total of these costs
shall not exceed five percent of the total annual revenues received for
the Local MHS Fund. The planning costs shall include money for
County’s mental health programs to pay for the costs of having
consumers, family members, and other stakeholders participate in the
planning process, and for the planning and implementation required for
private provider contracts to be expanded to provide additional
services. (Welf. & Inst. Code, § 5892, subd. (c).)

County shall use Local MHS Fund monies to pay for those portions of
the mental health programs/services for children and adults for which
there is no other source of funds available. (Welf. & Inst. Code, 88
5813.5, subd. (b), 5878.3 subd. (a); Cal. Code Regs., tit. 9, § 3610,
subd. (d).)

County shall only use Local MHS Funds to expand mental health
services. These funds shall not be used to supplant existing State or
County funds utilized to provide mental health services. These funds
shall only be used to pay for the programs authorized in Welfare and
Institutions Code sections 5890 and 5892. These funds may not be
used to pay for any other program and may not be loaned to County’s
general fund or any other County fund for any purpose. (Welf. & Inst.
Code, § 5891, subd. (a).)
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All expenditures for County mental health programs shall be consistent
with a currently approved three-year program and expenditure plan or
annual update pursuant to Welfare and Institutions Code section 5847.
(Welf. & Inst. Code, 88 5891, subd. (d), 5892, subd. (g).)

Three-Year Program and Expenditure Plan and Annual Updates:

a.

County shall prepare and submit a three-year program and
expenditure plan, and annual updates, adopted by County’s Board of
Supervisors, to the Mental Health Services Oversight and
Accountability Commission (MHSOAC) and DHCS within 30 calendar
days after adoption. (Welf. & Inst. Code, § 5847, subd. (a).) The three-
year program and expenditure plan and annual updates shall include
all of the following:

I. A program for PEI in accordance with Part 3.6 of Division 5 of
the Welfare and Institutions Code (commencing with section
5840). (Welf. & Inst. Code, 8§ 5847, subd. (b)(1).)

i. A program for services to children in accordance with Part 4 of
Division 5 of the Welfare and Institutions Code (commencing
with section 5850), to include a wraparound program pursuant
to Chapter 4 of Part 6 of Division 9 of the Welfare and
Institutions Code (commencing with section 18250), or provide
substantial evidence that it is not feasible to establish a
wraparound program in the County. (Welf. & Inst. Code, § 5847,
subd. (b)(2).)

il A program for services to adults and seniors in accordance with
Part 3 of Division 5 of the Welfare and Institutions Code
(commencing with section 5800). (Welf. & Inst. Code, § 5847,
subd. (b)(3).)

iv. A program for innovation in accordance with Part 3.2 of Division
5 of the Welfare and Institutions Code (commencing with section
5830). (Welf. & Inst. Code, 8§ 5847, subd. (b)(4).) Counties shall
expend funds for their innovation programs upon approval by
the Mental Health Services Oversight and Accountability
Commission. (Welf. & Inst. Code, 8 5830, subd. (e).)

V. A program for technological needs and capital facilities needed
to provide services pursuant to Part 3 of Division 5 of the
Welfare and Institutions Code (commencing with section 5800),
Part 3.6 of Division 5 of the Welfare and Institutions Code
(commencing with section 5840), and Part 4 of Division 5 of the
Welfare and Institutions Code (commencing with section 5850).
All plans for proposed facilities with restrictive settings shall
demonstrate that the needs of the people to be served cannot
be met in a less restrictive or more integrated setting. (Welf. &
Inst. Code, § 5847, subd. (b)(5).) 40
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Vi. Identification of shortages in personnel to provide services

pursuant to the above programs and the additional assistance
needed from the education and training programs established
pursuant to Part 3.1 of Division 5 of the Welfare and Institutions
Code (commencing with section 5820). (Welf. & Inst. Code, §
5847, subd. (b)(6); Cal. Code Regs., tit. 9, § 3830, subd. (b).)

Vi. Establishment and maintenance of a prudent reserve to ensure
the County program will continue to be able to serve children,
adults, and seniors that it is currently serving pursuant to Part 3
of Division 5 of the Welfare and Institutions Code (commencing
with section 5800), Part 3.6 of Division 5 of the Welfare and
Institutions Code (commencing with section 5840), and Part 4 of
Division 5 of the Welfare and Institutions Code (commencing
with section 5850), during years in which revenues for the Local
MHS Fund are below recent averages adjusted by changes in
the State population and the California Consumer Price Index.
(Welf. & Inst. Code, 8§ 5847, subd. (b)(7).)

vii.  Certification by County’s Behavioral Health Director, which
ensures that County has complied with all pertinent regulations,
laws, and statutes of the MHSA, including stakeholder
participation and non-supplantation requirements. (Welf. & Inst.
Code, § 5847, subd. (b)(8).)

X. Certification by County’s Behavioral Health Director and
County’s Auditor-Controller that the County has complied with
any fiscal accountability requirements as directed by DHCS, and
that all expenditures are consistent with the requirements of the
MHSA pursuant to California Code of Regulations, Title 9,
sections 3500 and 3505. (Welf. & Inst. Code, § 5847, subd.

(b)(9).)

County shall include services in the programs described in section 6,
subparagraphs A, 5.a.i. through 5.a.v., inclusive, to address the needs
of transition age youth between the ages of 16 and 25 years old,
including the needs of transition age foster youth. (Welf. & Inst. Code,
§ 5847, subd. (c).)

County shall prepare expenditure plans for the programs described in
section 6, subparagraphs A, 5.a.i. through 5.a.v., inclusive, and annual
expenditure updates. Each expenditure plan and annual update shall
indicate the number of children, adults, and seniors to be served, and
the cost per person. The expenditure update shall also include
utilization of unspent funds allocated in the previous year and the
proposed expenditure for the same purpose. (Welf. & Inst. Code,

§ 5847, subd. (e).)
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County’s three-year program and expenditure plan and annual updates
shall include reports on the achievement of performance outcomes for
services provided pursuant to the Adult and Older Adult Mental Health
System of Care Act, Prevention and Early Intervention, and the
Children’s Mental Health Services Act, which are funded by the Local
MHS Fund and established jointly by DHCS and the MHSOAC, in
collaboration with the County Behavioral Health Directors Association
of California. (Welf. & Inst. Code, 8§ 5848, subd. (c).) County contracts
with providers shall include the performance goals from the County’s
three-year program and expenditure plan and annual updates that
apply to each provider’s programs and services

County’s three-year program and expenditure plan and annual update
shall consider ways to provide services to adults and older adults that
are similar to those established pursuant to the Mentally Ill Offender
Crime Reduction Grant Program. Funds shall not be used to pay for
persons incarcerated in State prison or parolees from State prisons.
(Welf. & Inst. Code, § 5813.5, subd. (f).)

6) Planning Requirements and Stakeholder Involvement:

a.

1)

County shall develop its three-year program and expenditure plan and
annual update with local stakeholders, including adults and seniors
with severe mental illness, families of children, adults, and seniors with
severe mental illness, providers of services, law enforcement
agencies, education, social services agencies, veterans,
representatives from veterans organizations, providers of alcohol and
drug services, health care organizations, and other important
interests. Counties shall demonstrate a partnership with constituents
and stakeholders throughout the process that includes meaningful
stakeholder involvement on mental health policy, program planning,
and implementation, monitoring, quality improvement, evaluation, and
budget allocations. County shall prepare and circulate a draft plan and
update for review and comment for at least 30 calendar days to
representatives of stakeholder interests and any interested party who
has requested a copy of the draft plans. (Welf. & Inst. Code, § 5848,
subd. (a); Cal. Code Regs., tit. 9, 88§ 3300, 3310, 3315 & 3320.)

County’s mental health board, established pursuant to Welfare and
Institutions Code section 5604, shall conduct a public hearing on the
County’s draft three-year program and expenditure plan and annual
updates at the close of the 30 calendar day comment period. Each
adopted three-year program and expenditure plan or annual update
shall summarize and analyze substantive recommendations and
describe substantive changes to the three-year program and
expenditure plan and annual updates. The County’s mental health
board shall review the adopted three-year program and expenditure
plan and annual updates and recommend revisions to the County’s
mental health department. (Welf. & Inst. Code, § 5848, subd. (b); Caly5
Code Regs., tit. 9, § 3315.)
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The County shall provide for a Community Planning Process as the
basis for developing the Three-Year Program and Expenditure Plans
and updates. The County shall designate positions and or units
responsible for the overall Community Program Planning Process;
coordination and management of the Community Program Planning
Process; ensuring stakeholders have the opportunity to participate;
ensuring that stakeholders reflect the diversity of the demographics of
the County; and providing outreach to clients and their family
members. The Community Program Planning process shall, at a
minimum, include involvement of clients and their family members in all
aspects of the Process; participation of stakeholders; and training, as
needed, to County staff and stakeholders, clients, and family members
regarding the stakeholder process. (Cal. Code Regs., tit. 9, 8 3300.)

The County shall adopt the following standards in planning,
implementing, and evaluating the programs and/or services provided
with MHSA funds:

e community collaboration, as defined in California Code of
Regulations, Title 9, section 3200.060;

e cultural competence, as defined in section 3200.100;

e client driven, as defined in section 3200.050;

e family driven, as defined in section 3200.120;

¢ wellness, recovery and resilience focused; and integrated service
experiences for clients and their families, as defined in section
3200.190.

The planning, implementation and evaluation process includes, but is
not limited to, the Community Program Planning Process; development
of the Three-Year Program and Expenditure Plans and updates; and
the manner in which the County delivers services and evaluates
service delivery. (Cal. Code Regs., tit. 9, § 3320.)

7) County Requirements for Handling MHSA Funds

a.

County shall place all funds received from the State MHS Fund into a
Local MHS Fund. The Local MHS Fund balance shall be invested
consistent with other County funds and the interest earned on the
investments shall be transferred into the Local MHS Fund. (Welf. &
Inst. Code, § 5892, subd. (f).)
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b. When accounting for all receipts and expenditures of MHSA funds,
County must adhere to uniform accounting standards and procedures
that conform to the Generally Accepted Accounting Principles (GAAP),
as prescribed by the State Controller in California Code of Regulations,
Title 2, division 2, chapter 2, subchapter 1, Accounting Procedures for
Counties, sections 901-949, and a manual, which is currently entitled
“Accounting Standards and Procedures for Counties” and available at
http://www.sco.ca.gov/pubs_guides.html, (Gov. Code, § 30200),
except County shall report as spent the full cost of an asset purchased
with Capital Facilities and Technological Needs funds.

Department Compliance Investigations:

DHCS may investigate County’s performance of the Mental Health Services
Act related provisions of this Agreement and compliance with the provisions
of the Mental Health Services Act, and relevant regulations. In conducting
such an investigation, DHCS may inspect and copy books, records, papers,
accounts, documents and any writing, as defined by Evidence Code

section 250, that is pertinent or material to the investigation of the County.
For purposes of this Paragraph, “provider” means any person or entity that
provides services, goods, supplies or merchandise, which are directly or
indirectly funded pursuant to MHSA. (Gov. Code, 88 11180, 11181, &

11182; Welf. & Inst. Code, 88 5651, subd. (b)(9), 5897, subd. (d), & 14124.2.)

County Breach, Plan of Correction and Withholding of State Mental Health
Funds:

a. If DHCS determines that County is out-of-compliance with the Mental
Health Services Act related provisions of this Agreement, DHCS may
request that County submit a plan of correction, including a specific
timeline to correct the deficiencies, to DHCS. (Welf. & Inst. Code, §
5897, subd. (e).)

b. In accordance with Welfare and Institutions Code section 5655, if
DHCS considers County to be substantially out-of-compliance with any
provision of the Mental Health Services Act or relevant regulations,
including all reporting requirements, other than timely submission of a
complete Revenue and Expenditure Report, the director shall order
County to appear at a hearing before the Director or the Director’s
designee to show cause why the Department should not take
administrative action. County shall be given at least twenty (20) days’
notice before the hearing.

C. If the Director determines that there is or has been a failure, in a
substantial manner, on the part of County to comply with any provision
of the Welfare and Institutions Code or its implementing regulations,
and that administrative sanctions are necessary, the Department may
invoke any, or any combination of, the following sanctions per Welfare
and Institutions Code section 5655: 44
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1) Withhold part or all State mental health funds from County.

2) Require County to enter into negotiations with DHCS to agree
on a plan for County to address County’s non-compliance.

3) Bring an action in mandamus or any other action in court as
may be appropriate to compel compliance. Any action filed in
accordance with the section shall be entitled to a preference in
setting a date for hearing.

B. BRONZAN-McCORQUODALE ACT

1)

2)

Description

The Bronzan-McCorquodale Act realigned responsibility for administration of
community mental health services, for the indigent population, to counties
(Welf. & Inst. Code, 8§ 5600) and provided a dedicated funding source. The
County’s primary goal in using the funds is to provide an array of treatment
options to seriously emotionally disturbed children and adults who have a
serious mental disorder, in every geographic area, to the extent resources are
available to the County. (Welf. & Inst. Code, 88 5600.3, 5600.35, 5600.4).
The mission of California’s mental health system shall be to enable persons
experiencing severe and disabling mental illnesses and children with serious
emotional disturbances to access services and programs that assist them, in
a manner tailored to each individual, to better control their illness, to achieve
their personal goals, and to develop skills and supports leading to their living
the most constructive and satisfying lives possible in the least restrictive
available settings. (Welf. & Inst. Code, § 5600.1)

County Obligations

County shall comply with all requirements in the Bronzan McCorquodale Act
(Welf. & Inst. Code, 8 5600 et. Seq.) and specifically, county shall comply with
the following:

a. County shall fund children’s services pursuant to the requirements of
Welfare and Institutions Code sections 5704.5 and 5704.6.

b. County shall comply with reporting requirements developed by the
Department. (Welf. & Inst. Code, 88 5610, 5664, 5614, subd. (b)(4))

C. To the extent resources are available, County shall maintain the
program principles and array of treatment options required under
Welfare and Institutions Code sections 5600.2 to 5600.9, inclusive.
(Welf. & Inst. Code, 8§ 5614, subd. (b)(4))

d. County shall report data to the state required by the performance
outcome systems for adults and children. (Welf. & Inst. Code, 88 5610,
5664, 5614, subd. (b)(6)) 45
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C. LANTERMAN-PETRIS-SHORT ACT

1)

2)

3)

Description

The LPS Act was enacted to end indefinite involuntary commitment of
persons with mental health disorders and to provide prompt evaluation and
treatment, to establish consistent personal rights standards, and to provide
services in the least restrictive setting for individuals served under the Act.
(Welf. & Inst. Code 8 5001.) Pursuant to Welfare and Institutions Code
section 5400, DHCS administers the LPS Act and may adopt standards as
necessary.

Reporting and Data Submission Requirements

a. The County shall maintain data on the number of persons admitted for
72-hour evaluation and treatment, 14-day and 30-day periods of
intensive treatment, and 180-day post-certification intensive treatment,
the number of persons transferred to mental health facilities pursuant
to Section 4011.6 of the Penal Code, the number of persons for whom
temporary conservatorships are established, and the number of
persons for whom conservatorships are established in the County.
(Welf. & Inst. Code § 5402, subds. (a)-(b).) Upon request from DHCS,
the County shall provide the aforementioned data or other information,
records, and reports, which DHCS deems necessary for the purposes
of Welfare and Institutions Code section 5402. (Id. at subd. (b).)

b. The County shall maintain data on the number of persons whose rights
were denied under the LPS Act and the right or rights which were
denied. Quarterly, the County shall provide DHCS with a report of the
number of persons whose rights were denied under the LPS Act and
shall identify the right or rights which were denied. (Welf. & Inst. Code

§ 5326.1.)

C. The County shall collect information and submit reports to DHCS as
specified in Welfare and Institutions Code section 5326.15, subdivision
(a).

Laura’s Law

If the County operates an Assisted Outpatient Treatment Program pursuant to
Welfare and Institution Code, Division 5, Part 1, Chapter 2, Article 9, (Laura’s
Law), it shall be required to comply with all applicable statutes including, but
not limited to, Welfare and Institutions Code sections 5345 through 5349.5,
inclusive. In addition, a County that has a Laura’s Law program shall:
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a. Maintain and provide data to DHCS regarding the services the county
provides under Laura’s Law. (Welf. & Inst. Code 8§ 5348 (d).) The report
shall include an evaluation of the effectiveness of the strategies
employed by each program in reducing homelessness and
hospitalization of persons in the program and in reducing involvement
with local law enforcement by persons in the program. The County shall
maintain and include in the report to DHCS all of the information
enumerated in Welfare and Institutions Code section 5348, subdivision
(d), paragraphs (1) through (14).

b. Pay for the provision of services under Welfare and Institutions Code
sections 5347 and 5348 using funds distributed to the counties fromthe
Mental Health Subaccount, the Mental Health Equity Subaccount, and
the Vehicle License Collection Account of the Local Revenue Fund,
funds from the Mental Health Account and the Behavioral Health
Subaccount within the Support Services Account of the Local Revenue
Fund 2011, funds from the Mental Health Services Fund when included
in county plans pursuant to Section 5847, and any other funds from
which the Controller makes distributions to the counties for those
purposes. (Welf. & Inst. Code § 5349.)

PROJECTS FOR ASSISTANCE IN TRANSITION FROM HOMELESSNESS
PROGRAM (42 U.S.C. 88 290cc-21 -290cc-35, inclusive)

Pursuant to Title 42 of the United States Code, sections 290cc-21 through 290cc-35,
inclusive, the State of California has been awarded federal homeless funds through
the federal McKinney Projects for Assistance in Transition from Homelessness
(PATH) formula grant. The PATH grant funds community based outreach, mental
health and substance abuse referral/treatment, case management and other support
services, as well as a limited set of housing services for the homeless mentally ill.

County shall submit its Request for Application (RFA) responses and required
documentation specified in DHCS’ RFA to receive PATH funds. County shall
complete its RFA responses in accordance with the instructions, enclosures and
attachments available on the DHCS website at:
http://www.dhcs.ca.qov/services/MH/Pages/PATH.aspx.

If County applied for and DHCS approved its request to receive PATH grant funds,
the RFA, County’s RFA responses and required documentation, and DHCS’
approval constitute provisions of this Agreement and are incorporated by reference
herein. County shall comply with all provisions of the RFA and the County’s RFA
responses.
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The PATH grant is a federal award within the meaning of Title 2 Code of Federal
Regulations part 200. This contract is a subaward to County. County is a
subrecipient and subject to all applicable requirements in Title 2 Code of Federal
Regulations part 200 and Title 45 Code of Federal Regulations part 75, including,
but not limited to, the County requirement to have a single audit performed for PATH
funds in accordance with the audit requirements in Title 2 Code of Federal
Regulations part 200, subpart F, or Title 45 Code of Federal Regulations part 75.

COMMUNITY MENTAL HEALTH SERVICES GRANT PROGRAM (42 U.S.C. §
300x-1 et seq.)

Pursuant to Title 42 United States Code section 300x-1 et seq., the State of
California has been awarded the federal Community Mental Health Services Block
Grant funds (known as Mental Health Block Grant (MHBG)). County mental health
agencies utilize MHBG funding to provide a broad array of mental health services
within their mental health system of care (SOC) programs. These programs provide
services to the following target populations: children and youth with serious
emotional disturbances (SED) and adults and older adults with serious mental
illnesses (SMI).

County shall submit its RFA responses and required documentation specified in
DHCS’ RFA to receive MHBG funding. County shall complete its RFA responses in
accordance with the instructions, enclosures and attachments available on the
DHCS website at:

http://www.dhcs.ca.gov/services/MH/Pages/MHBG.aspx.

If County applied for and DHCS approved its request to receive MHBG grant funds,
the RFA, County’s RFA responses and required documentation, and DHCS’
approval constitute provisions of this Agreement and are incorporated by reference
herein. County shall comply with all provisions of the RFA and the County’s RFA
responses.

The MHBG is a federal award within the meaning of Title 2 Code of Federal
Regulations part 200. This contract is a subaward to County. County is a
subrecipient and subject to all applicable requirements in Title 2 Code of Federal
Regulations part 200 and Title 45 Code of Federal Regulations part 75, including,
but not limited to, the County requirement to have a single audit performed for
MHBG funds in accordance with the audit requirements in Title 2 Code of Federal
Regulations part 200, subpart F, or Title 45 Code of Federal Regulations part 75.
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CRISIS COUNSELING ASSISTANCE AND TRAINING PROGRAM (42 U.S.C. §
5183)

Pursuant to Title 42 United States Code section 5183, and upon the issuance of a
Presidential declaration of a major disaster, the State of California may be awarded
Federal Emergency Management Agency (FEMA) funding for the Crisis Counseling
Assistance and Training Program (CCP). The CCP supports short-term
interventions that involve assisting disaster survivors in understanding their current
situation and reactions, mitigating stress, developing coping strategies, providing
emotional support, and encouraging linkages with other individuals and agencies
that help survivors in their recovery process. These funds are used to provide
services to all individuals affected during a disaster.

1) The CCP is comprised of three funding terms:

a. Immediate Services Program (ISP) — Funding is provided for the CCP
for 60 days from the date of the Presidential declaration;

b. Immediate Services Program Extension (ISP Extension) — Funding is
provided to cover the period from the day after the end of the ISP to
the award date of the Regular Services Program (RSP).

C. Reqular Services Program (RSP) — Funding is provided for 9 months
from award date to continue and expand the provision of crisis
counseling program services.

2)  Participation in the CCP is optional. County’s request to the State of
California that it apply for CCP funding on behalf of the County shall be
County’s agreement to comply with all applicable federal and State
requirements, including the FEMA or Substance Abuse and Mental Health
Services Administration (SAMHSA) approved funding application and budget;
applicable requirements in the Notice of Award (from FEMA or SAMHSA) to
the State, including special and standard program conditions or terms,
supplemental grant information, and the federal Health and Human Services
Grants Policy Statement; 44 Code of Federal Regulations part 206.171, 42
Code of Federal Regulations part 38 and FEMA or SAMHSA CCP secondary
guidance that is in effect on the date County receives the award of funding.
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3) The CCP is a federal award within the meaning of Title 2 Code of Federal
Regulations part 200. This contract is a subaward to County. County is a
subrecipient and subject to all applicable requirements in Title 2 Code of
Federal Regulations part 200 and Title 45 Code of Federal Regulations part
75, including, but not limited to, the County requirement to have a single audit
performed for CCP funds in accordance with the audit requirements in Title 2
Code of Federal Regulations part 200, subpart F, or Title 45 Code of Federal
Regulations part 75. CCP Funding shall not be used to supplant existing
resources. County expenditure of CCP Funds are subject to State and
federal oversight, including on-sight program performance reviews and
federal audits. (44 C.F.R. § 206.171(k) & 42 C.F.R. § 38.9.)

4) For reference, FEMA Crisis Counseling Assistance and Training Program
(FEMA secondary guidance), is accessible at the following link:_
https://www.samhsa.gov/dtac/ccp-toolkit.

Reporting and Data Submission Requirements

County shall comply with all data and information submission requirements specified in this
Agreement.

A. County shall provide all applicable data and information required by federal and/or
State law in order to receive any funds to pay for its MHSA programs, PATH grant (if
the County receives funds from this grant), MHBG grant (if the County receives
funds from this grant), CCP program, or County provision of community mental
health services provided with 1991 realignment funds (other than Medi-Cal). These
federal and State laws include Title 42 of the United States Code, sections 290cc-21
through 290cc-35 and 300x through 300x-9, inclusive, Welfare & Institutions Code
sections 5610 and 5664 and the regulations that implement, interpret or make
specific, these federal and State laws and any DHCS-issued guidelines that relate to
the programs or services.

B. County shall comply with DHCS reporting requirements related to the County’s
receipt of federal or State funding for mental health programs. County shall submit
complete and accurate information to DHCS, and as applicable the Mental Health
Services Oversight and Accountability Commission, including, but not limited, to the
following:

1) Client and Service Information (CSI) System Data, as specified in Title 9 of
the California Code of Regulations, section 3530.10. (See also section 7,
subparagraph (C) of this Agreement.)

2) MHSA Quarterly Progress Reports, as specified in the California Code of
Regulations, Title 9, section 3530.20. MHSA Quarterly Progress Reports
provide the actual number of clients served by MHSA-funded program.
Reports are submitted on a quarterly basis.

3) Full Service Partnership Performance Outcome data, as specified in the
California Code of Regulations, Title 9, section 3530.30.
50
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4) Consumer Perception Survey data, as specified in the California Code of
Regulations, Title 9, section 3530.40.

5) The Annual Mental Health Services Act Revenue and Expenditure Report, as
specified in Welfare and Institutions Code section 5899, subdivision (a), and
the California Code of Regulations, Title 9, sections 3510, 3510.010, and
3510.020 and DHCS-issued guidelines.

6) Innovative Project Reports (annual, final and supplements), as specified in
the California Code of Regulations, Title 9, sections 3580 through 3580.020.

7) The Annual Prevention and Early Intervention report, as specified in the
California Code of Regulations, Title 9, sections 3560 and 3560.010.

8) Three Year Program and Evaluation Reports, as specified in the California
Code of Regulations, Title 9, sections 3560 and 3560.020.

County shall submit CSI data to DHCS, in accordance with Title 9 of the California
Code of Regulations, section 3530.10, and according to the specifications set forth
in DHCS’ CSI Data Dictionary. County shall:

i. Report complete and accurate monthly CSI data to DHCS within 60 calendar
days after the end of the month in which services were provided.

ii. If complete and accurate data are not reported within 60 calendar days, the
county must be in compliance with an approved plan of correction..

iii. Make diligent efforts to minimize errors on the CSI error file.
iv. Correct all errors on the CSI error file.

v. Notify DHCS 90 calendar days prior to any change in reporting system and/or
change of automated system vendor.

In the event that DHCS or County determines that, due to federal or State law
changes or business requirements, an amendment is needed of either County’s or
DHCS’ obligations under this contract relating to either DHCS’ or County’s
information needs, both DHCS and County agree to provide notice to the other party
as soon as feasible prior to implementation. This notice shall include information
and comments regarding the anticipated requirements and impacts of the projected
changes. DHCS and County agree to meet and discuss the design, development,
and costs of the anticipated changes prior to implementation.
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E. For all mental health funding sources received by County that require submission of
a cost report, County shall submit a fiscal year-end cost report by December 31
following the close of the fiscal year in accordance with applicable federal and State
law, regulations and DHCS-issued guidelines. (Welf. & Inst. Code § 5705; Cal.
Code Regs., tit. 9, 88 3500, 3505.) The cost report shall be certified as true and
correct, and with respect to Local Mental Health Service Fund moneys, that the
County is in compliance with the California Code of Regulations, Title 9, section
3410, Non-Supplant. The certification must be completed by the Behavioral Health
Director and one of the following: the County mental health department’s chief
financial officer (or equivalent), an individual who has delegated authority to sign for
and reports directly to the County mental health department’s chief financial officer
(or equivalent), or the County’s auditor-controller (or equivalent). Data submitted
shall be full and complete. County shall also submit a reconciled cost report certified
by the Behavioral Health Director and the County’s auditor-controller as being true
and correct no later than 18 months after the close of the following fiscal year.

F. If applicable to a specific federal or State funding source covered by this Agreement,
County shall require each of its subcontractors to submit a fiscal year-end cost
report to DHCS no later than December 31 following the close of the fiscal year, in
accordance with applicable federal and State laws, regulations, and DHCS-issued
guidelines.

Special Terms and Conditions

A. Audit and Record Retention

(Applicable to agreements in excess of $10,000)

1) County and/or Subcontractor(s) shall maintain records, including books,
documents, and other evidence, accounting procedures and practices,
sufficient to properly support all direct and indirect costs of whatever nature
claimed to have been incurred in the performance of this Agreement,
including any matching costs and expenses. The forgoing constitutes
“records” for the purpose of this provision.

2) County’s and/or Subcontractor’s facility or office or such part thereof as may
be engaged in the performance of this Agreement and his/her records shall
be subject at all reasonable times to inspection, audit, and reproduction.

3) County agrees that DHCS, the Department of General Services, the Bureau
of State Audits, or their designated representatives including the
Comptroller General of the United States, shall have the right to review and
copy any records and supporting documentation pertaining to the
performance of this Agreement. County agrees to allow the auditor(s)
access to such records during normal business hours and to allow
interviews of any employees who might reasonably have information related
to such records. Further, County agrees to include a similar right of the
State to audit records and interview staff in any subcontract related to
performance of this Agreement. 52
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County and/or Subcontractor(s) shall preserve and make available his/her
records (1) for a period of ten years from the date of final payment under this
Agreement, and (2) for such longer period, if any, as is required by applicable
statute, by any other provision of this Agreement, or by subparagraphs (a) or
(b) below.

a. If this Agreement is completely or partially terminated, the records
relating to the work terminated shall be preserved and made available
for a period of three years from the date of any resulting final
settlement.

b. If any litigation, claim, negotiation, audit, or other action involving the
records has been started before the expiration of the ten-year period,
the records shall be retained until completion of the action and
resolution of all issues which arise from it, or until the end of the
regular ten-year period, whichever is later.

County and/or Subcontractor(s) may, at its discretion, following receipt of final
payment under this Agreement, reduce its accounts, books, and records
related to this Agreement to microfilm, computer disk, CD ROM, DVD, or
other data storage medium. Upon request by an authorized representative to
inspect, audit or obtain copies of said records, County and/or
Subcontractor(s) must supply or make available applicable devices,
hardware, and/or software necessary to view, copy, and/or print said records.
Applicable devices may include, but are not limited to, microfilm readers and
microfilm printers, etc.

County shall, if applicable, comply with the Single Audit Act and the audit
reporting requirements set forth in 2 Code of Federal Regulations part 200.

Dispute Resolution Process for Projects for Assistance in Transition from

Homelessness Program Grant and Community Mental Health Services Grant

Program

If a dispute arises between the Contractor and DHCS regarding Contractor
compliance with Section 6 of this Agreement, subparagraph B, Projects for
Assistance in Transition from Homelessness Program, or subparagraph C,
Community Mental Health Services Grant Program, the Contractor must seek
resolution using the process outlined below.

1)

The Contractor must first informally discuss the problem with the DHCS
Project Representative listed in subparagraph 3 below. If the parties are
unable to resolve the problem informally, the Contractor must mail a written
Statement of Dispute, with supporting evidence, to DHCS at the address
listed in subparagraph 3 below. The Statement of Dispute must describe the
issues in dispute, the legal authority or other basis for the Contractor's

position, and the remedy sought. 53
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The Branch Chief of DHCS’ Mental Health Management and Outcomes
Reporting Branch will decide the dispute and mail a written decision to the
Contractor within twenty (20) working days of receiving the Statement of
Dispute from the Contractor. The decision will be in writing, resolve the
dispute and include a statement of the reasons for the decision that
addresses each issue raised by the Contractor. If applicable, the decision will
also indicate any action Contractor must take to comply with the decision.
The Branch Chief's decision shall be the final administrative determination of
DHCS.

Unless otherwise agreed to in writing by DHCS, the Statement of Dispute,
supporting documentation, and all correspondence and documents related to
the dispute resolution process shall be directed to the following:

Department of Health Care Services

Behavioral Health — Community Services Division/Contracts and Grants Management Section

Attention: Casey Heinzen
1500 Capitol Avenue, MS2704
P.O. Box Number 997413
Sacramento, CA, 95899-7413

C. Novation

If County proposes any novation agreement, DHCS shall act upon the proposal
within 60 days after receipt of the written proposal. DHCS may review and consider
the proposal, consult and negotiate with County, and accept or reject all or part of
the proposal. Acceptance or rejection of the proposal may be made orally within the
60-day period and confirmed in writing within five days of said decision. Upon written
acceptance of the proposal, DHCS will initiate an amendment to this Agreement to
formally implement the approved proposal.

D. Welfare and Institutions Code section 5751.7 Waiver

1)

2)

3)

County shall comply with Welfare and Institutions Code section 5751.7 and
ensure that minors are not admitted into inpatient psychiatric treatment with
adults. If this requirement creates undue hardship to County due to
inadequate or unavailable alternative resources, County may request a
waiver of this requirement. County shall submit the waiver request on
Attachment | of this Agreement to DHCS.

DHCS shall review County’s waiver request and provide a written notice of
approval or denial of the waiver. If County’s waiver request is denied, County
shall prohibit health facilities from admitting minors into psychiatric treatment
with adults.

County shall submit the waiver request to DHCS at the time County submits
this Agreement, signed by County, to DHCS for execution. County shall

complete Attachment | and attach it to this Agreement. See Exhibit A, 54
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Attachment |, entitled “Request For Waiver” of this Agreement for additional
submission information.

4) Execution of this Agreement by DHCS shall not constitute approval of a
waiver submitted pursuant to this section.

5) Any waiver granted in the prior fiscal year's Agreement shall be deemed to
continue until either party chooses to discontinue it, as specified in Exhibit A,
Attachment I. Execution of this Agreement shall continue independently of
the waiver review and approval process.

6) In unusual or emergency circumstances, when County needs to request
waivers after the annual Performance Contract has been executed, these
requests should be e-mailed, with the subject line “Performance Contract:
Unusual or Emergency Circumstances”, immediately to:

California Department of Health Care Services
Behavioral Health — Community Services Division

Operations Branch
Contracts and Grants Management Section
e-mail: MHSA@dhcs.ca.gov.

7) Each admission of a minor to a facility that has an approved waiver shall be
reported to the Local Behavioral Health Director.

Americans with Disabilities Act

Contractor agrees to ensure that deliverables developed and produced pursuant to
this Agreement shall comply with the accessibility requirements of section 508 of the
Rehabilitation Act and the Americans with Disabilities Act of 1973 as amended (29
U.S.C. § 794(d)), and regulations implementing that Act as set forth in Part 1194 of
Title 36 of the Code of Federal Regulations. In 1998, Congress amended the
Rehabilitation Act of 1973 to require federal agencies to make their electronic and
information technology (EIT) accessible to people with disabilities. California
Government Code section 11135 codifies section 508 of the Act requiring
accessibility of electronic and information technology.

Change in County Behavioral Health Director

County agrees to notify DHCS immediately if there is any change in the position of
the County Behavioral Health Director. County shall provide DHCS the contact
information for any new County Behavioral Health Director appointed.
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Request for Waiver Pursuant To Section 5751.7 of the Welfare and Institutions Code

hereby requests a waiver for the following public or private
health facilities pursuant to section 5751.7 of the Welfare and Institutions Code for the term of this
contract. These are facilities where minors may be provided psychiatric treatment with
nonspecific separate housing arrangements, treatment staff, and treatment programs designed to
serve minors. However, no minor shall be admitted for psychiatric treatment into the same
treatment ward as an adult receiving treatment who is in the custody of any jailor for a violent
crime, is a known registered sex offender, or has a known history of, or exhibits inappropriate
sexual or other violent behavior which would present a threat to the physical safety of others.

The request for waiver must include, as an attachment, the following:

1. A description of the hardship to the County/City due to inadequate or unavailable alternative
resources that would be caused by compliance with the State policy regarding the provision of
psychiatric treatment to minors.

2. The specific treatment protocols and administrative procedures established by the
County/City for identifying and providing appropriate treatment to minors admitted with adults.

3. Name, address, and telephone number of the facility

e Number of the facility’s beds designated for involuntary treatment

e Type of facility, license(s), and certification(s) held (including licensing and certifying agency
and license and certificate number)

e A copy of the facility’s current license or certificate and description of the program, including
target population and age groups to be admitted to the designated facility.

4. If applicable, the County Board of Supervisors’ decision to designate a facility as a facility for
evaluation and treatment pursuant to Welfare and Institutions Code sections 5150, 5585.50,
and 5585.55.

To rescind the waiver, either party shall send a letter to the other party on official letterhead signed
by their respective Behavioral Health Director or his or her designee indicating that the party no
longer grants or requests a waiver. If not otherwise specified by the party in the letter to the
respective party, the discontinuance shall be effective the date the letter to the party is
postmarked and the facility shall no longer be waivered as of this date.

When the Department denies or rescinds a waiver issued to a County, the facility and the County
Behavioral Health Director or designee shall receive written notification from the Department, by
certified mail or e-mail. The notice shall include the decision, the basis for the decision, and any
supporting documentation.
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1. Budget Contingency Clause

A.

It is mutually agreed that if the Budget Act of the current year and/or any subsequent
years covered under this Agreement does not appropriate sufficient funds for the
program, this Agreement shall be of no further force and effect. In this event, DHCS
shall have no liability to pay any funds whatsoever to City of Berkeley Health, Housing,
and Community Services or to furnish any other considerations under this Agreement
and City of Berkeley Health, Housing, and Community Services shall not be obligated to
perform any provisions of this Agreement.

If funding for any fiscal year is reduced or deleted by the Budget Act for purposes of this
program, DHCS shall have the option to either cancel this Agreement with no liability
occurring to DHCS, or offer an agreement amendment to City of Berkeley Health,
Housing, and Community Services to reflect the reduced amount.

o7
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1. Definitions. For purposes of this Exhibit, the following definitions shall apply:

A. Public Information: Information that is not exempt from disclosure under the provisions
of the California Public Records Act (Government Code sections 6250-6265) or other
applicable state or federal laws.

B. Confidential Information: Information that is exempt from disclosure under the provisions
of the California Public Records Act (Government Code sections 6250-6265) or other
applicable state or federal laws.

C. Sensitive Information: Information that requires special precautions to protect from
unauthorized use, access, disclosure, modification, loss, or deletion. Sensitive Information
may be either Public Information or Confidential Information. It is information that requires
a higher than normal assurance of accuracy and completeness. Thus, the key factor for
Sensitive Information is that of integrity. Typically, Sensitive Information includes records
of agency financial transactions and regulatory actions.

D. Personal Information: Information that identifies or describes an individual, including, but
not limited to, their name, social security number, physical description, home address, home
telephone number, education, financial matters, and medical or employment history. It is
DHCS’ policy to consider all information about individuals private unless such
information is determined to be a public record. This information must be protected
from inappropriate access, use, or disclosure and must be made accessible to data subjects
upon request. Personal Information includes the following:

Notice-triggering Personal Information: Specific items of personal information (name plus
Social Security number, driver license/California identification card number, or financial
account number) that may trigger a requirement to notify individuals if it is acquired by an
unauthorized person. For purposes of this provision, identity shall include, but not be limited
to name, identifying number, symbol, or other identifying particular assigned to the
individual, such as finger or voice print or a photograph. See Civil Code sections 1798.29
and 1798.82.

2. Nondisclosure. The Contractor and its employees, agents, or subcontractors shall protect
from unauthorized disclosure any Personal Information, Sensitive Information, or Confidential
Information (hereinafter identified as PSCI).

3. The Contractor and its employees, agents, or subcontractors shall not use any PSCI for any
purpose other than carrying out the Contractor's obligations under this Agreement.

4. The Contractor and its employees, agents, or subcontractors shall promptly transmit to the
DHCS Program Contract Manager all requests for disclosure of any PSCI not emanating from
the person who is the subject of PSCI.

5. The Contractor shall not disclose, except as otherwise specifically permitted by this Agreement
or authorized by the person who is the subject of PSCI, any PSCI to anyone other than DHCS

DHCS ICSR 2/17 o8
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without prior written authorization from the DHCS Program Contract Manager, except if
disclosure is required by State or Federal law.

6. The Contractor shall observe the following requirements:

A. Safeguards. The Contractor shall implement administrative, physical, and technical
safeguards that reasonably and appropriately protect the confidentiality, integrity, and
availability of the PSCI, including electronic PSCI that it creates, receives, maintains, uses,
or transmits on behalf of DHCS. Contractor shall develop and maintain a written information
privacy and security program that includes administrative, technical and physical
safeguards appropriate to the size and complexity of the Contractor’'s operations and the
nature and scope of its activities, Including at a minimum the following safeguards:

1) Personnel Controls

a.

Employee Training. All workforce members who assist in the performance of
functions or activities on behalf of DHCS, or access or disclose DHCS PSCI, must
complete information privacy and security training, at least annually, at Business
Associate’s expense. Each workforce member who receives information privacy and
security training must sign a certification, indicating the member’s name and the date
on which the training was completed. These certifications must be retained for a
period of six (6) years following contract termination.

. Employee Discipline. Appropriate sanctions must be applied against workforce

members who fail to comply with privacy policies and procedures or any provisions
of these requirements, including termination of employment where appropriate.

Confidentiality Statement. All persons that will be working with DHCS PSCI must
sign a confidentiality statement that includes, at a minimum, General Use, Security
and Privacy Safeguards, Unacceptable Use, and Enforcement Policies. The
statement must be signed by the workforce member prior to access to DHCS PSCI.
The statement must be renewed annually. The Contractor shall retain each person’s
written confidentiality statement for DHCS inspection for a period of six (6) years
following contract termination.

. Background Check. Before a member of the workforce may access DHCS PSCI,

a thorough background check of that worker must be conducted, with evaluation of
the results to assure that there is no indication that the worker may present a risk to
the security or integrity of confidential data or a risk for theft or misuse of confidential
data. The Contractor shall retain each workforce member’s background check
documentation for a period of three (3) years following contract termination.

2) Technical Security Controls

a.

DHCS ICSR 2/17

Workstation/Laptop encryption. All workstations and laptops that process and/or
store DHCS PSCI must be encrypted using a FIPS 140-2 certified algorithm which
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is 128bit or higher, such as Advanced Encryption Standard (AES). The encryption
solution must be full disk unless approved by the DHCS Information Security Office.

. Server Security. Servers containing unencrypted DHCS PSCI must have sufficient

administrative, physical, and technical controls in place to protect that data, based
upon a risk assessment/system security review.

Minimum Necessary. Only the minimum necessary amount of DHCS PSCI required
to perform necessary business functions may be copied, downloaded, or exported.

. Removable media devices. All electronic files that contain DHCS PSCI data must

be encrypted when stored on any removable media or portable device (i.e. USB
thumb drives, floppies, CD/DVD, smartphones, backup tapes etc.). Encryption must
be a FIPS 140-2 certified algorithm which is 128bit or higher, such as AES.

Antivirus software. All workstations, laptops and other systems that process and/or
store DHCS PSCI must install and actively use comprehensive anti-virus software
solution with automatic updates scheduled at least daily.

Patch Management. All workstations, laptops and other systems that process
and/or store DHCS PSCI must have critical security patches applied, with system
reboot if necessary. There must be a documented patch management process
which determines installation timeframe based on risk assessment and vendor
recommendations. Ata maximum, all applicable patches must be installed within 30
days of vendor release.

. User IDs and Password Controls. All users must be issued a unique user nhame

for accessing DHCS PSCI. Username must be promptly disabled, deleted, or the
password changed upon the transfer or termination of an employee with knowledge
of the password, at maximum within 24 hours. Passwords are not to be shared.
Passwords must be at least eight characters and must be a non-dictionary word.
Passwords must not be stored in readable format on the computer. Passwords must
be changed every 90 days, preferably every 60 days. Passwords must be changed
if revealed or compromised. Passwords must be composed of characters from at
least three of the following four groups from the standard keyboard:

e Upper case letters (A-2)

o Lower case letters (a-z)

e Arabic numerals (0-9)

e Non-alphanumeric characters (punctuation symbols)

Data Destruction. When no longer needed, all DHCS PSCI must be cleared,
purged, or destroyed consistent with NIST Special Publication 800-88, Guidelines
for Media Sanitization such that the PSCI cannot be retrieved.
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System Timeout. The system providing access to DHCS PSCI must provide an
automatic timeout, requiring re-authentication of the user session after no more than
20 minutes of inactivity.

Warning Banners. All systems providing access to DHCS PSCI must display a
warning banner stating that data is confidential, systems are logged, and system use
is for business purposes only by authorized users. User must be directed to log off
the system if they do not agree with these requirements.

System Logging. The system must maintain an automated audit trail which can
identify the user or system process which initiates a request for DHCS PSCI, or which
alters DHCS PSCI. The audit trail must be date and time stamped, must log both
successful and failed accesses, must be read only, and must be restricted to
authorized users. If DHCS PSCI is stored in a database, database logging
functionality must be enabled. Audit trail data must be archived for at least 3 years
after occurrence.

Access Controls. The system providing access to DHCS PSCI must use role based
access controls for all user authentications, enforcing the principle of least privilege.

. Transmission encryption. All data transmissions of DHCS PSCI outside the

secure internal network must be encrypted using a FIPS 140-2 certified algorithm
which is 128bit or higher, such as AES. Encryption can be end to end at the network
level, or the data files containing PSCI can be encrypted. This requirement pertains
to any type of PSCI in motion such as website access, file transfer, and E-Mail.

. Intrusion Detection. All systems involved in accessing, holding, transporting, and

protecting DHCS PSCI that are accessible via the Internet must be protected by a
comprehensive intrusion detection and prevention solution.

3) Audit Controls

a.

DHCS ICSR 2/17

System Security Review. All systems processing and/or storing DHCS PSCI must
have at least an annual system risk assessment/security review which provides
assurance that administrative, physical, and technical controls are functioning
effectively and providing adequate levels of protection. Reviews should include
vulnerability scanning tools.

. Log Reviews. All systems processing and/or storing DHCS PSCI must have a

routine procedure in place to review system logs for unauthorized access.
Change Control. All systems processing and/or storing DHCS PSCI must have a

documented change control procedure that ensures separation of duties and
protects the confidentiality, integrity and availability of data.
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4) Business Continuity / Disaster Recovery Controls

a.

Emergency Mode Operation Plan. Contractor must establish a documented plan
to enable continuation of critical business processes and protection of the security
of electronic DHCS PSCI in the event of an emergency. Emergency means any
circumstance or situation that causes normal computer operations to become
unavailable for use in performing the work required under this Agreement for more
than 24 hours.

. Data Backup Plan. Contractor must have established documented procedures to

backup DHCS PSCI to maintain retrievable exact copies of DHCS PSCI. The plan
must include a regular schedule for making backups, storing backups offsite, an
inventory of backup media, and an estimate of the amount of time needed to restore
DHCS PSCI should it be lost. At a minimum, the schedule must be a weekly full
backup and monthly offsite storage of DHCS data.

5) Paper Document Controls

a.

DHCS ICSR 2/17

Supervision of Data. DHCS PSCI in paper form shall not be left unattended at any
time, unless it is locked in a file cabinet, file room, desk or office. Unattended means
that information is not being observed by an employee authorized to access the
information. DHCS PSCI in paper form shall not be left unattended at any time in
vehicles or planes and shall not be checked in baggage on commercial airplanes.

. Escorting Visitors. Visitors to areas where DHCS PSCI is contained shall be

escorted and DHCS PSCI shall be kept out of sight while visitors are in the area.

Confidential Destruction. DHCS PSCI must be disposed of through confidential
means, such as cross cut shredding and pulverizing.

. Removal of Data. DHCS PSCI must not be removed from the premises of the

Contractor except with express written permission of DHCS.

Faxing. Faxes containing DHCS PSCI shall not be left unattended and fax machines
shall be in secure areas. Faxes shall contain a confidentiality statement notifying
persons receiving faxes in error to destroy them. Fax numbers shall be verified with
the intended recipient before sending the fax.

Mailing. Mailings of DHCS PSCI shall be sealed and secured from damage or
inappropriate viewing of PSCI to the extent possible. Mailings which include 500 or
more individually identifiable records of DHCS PSCI in a single package shall be
sent using a tracked mailing method which includes verification of delivery and
receipt, unless the prior written permission of DHCS to use another method is
obtained.
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B. Security Officer. The Contractor shall designate a Security Officer to oversee its data
security program who will be responsible for carrying out its privacy and security programs
and for communicating on security matters with DHCS.

Discovery and Notification of Breach. Notice to DHCS:

(1) To notify DHCS immediately upon the discovery of a suspected security incident that
involves data provided to DHCS by the Social Security Administration. This notification
will be by telephone call plus email or fax upon the discovery of the breach. (2) To
notify DHCS within 24 hours by email or fax of the discovery of unsecured PSCI in
electronic media or in any other media if the PSCI was, or is reasonably believed to have
been, accessed or acquired by an unauthorized person, any suspected security incident,
intrusion or unauthorized access, use or disclosure of PSCI in violation of this
Agreement and this Addendum, or potential loss of confidential data affecting this
Agreement. A breach shall be treated as discovered by the contractor as of the first
day on which the breach is known, or by exercising reasonable diligence would have
been known, to any person (other than the person committing the breach) who is an
employee, officer or other agent of the contractor..

Notice shall be provided to the DHCS Program Contract Manager, the DHCS Privacy
Officer and the DHCS Information Security Officer. If the incident occurs after business
hours or on a weekend or holiday and involves data provided to DHCS by the Social
Security Administration, notice shall be provided by calling the DHCS EITS Service
Desk. Notice shall be made using the “DHCS Privacy Incident Report” form, including
all information known at the time. The contractor shall use the most current version of
this form, which is posted on the DHCS Privacy Office website (www.dhcs.ca.gov, then
select “Privacy” in the left column and then “Business Use” near the middle of the page)

or use this link:
http://www.dhcs.ca.qgov/formsandpubs/laws/priv/IPages/DHCSBusinessAssociatesOnly
.aspx

C. Upon discovery of a breach or suspected security incident, intrusion or unauthorized
access, use or disclosure of PSCI, the Contractor shall take:
1) Prompt corrective action to mitigate any risks or damages involved with the breach and
to protect the operating environment and

2) Any action pertaining to such unauthorized disclosure required by applicable Federal
and State laws and regulations.

D. Investigation of Breach. The Contractor shall immediately investigate such security
incident, breach, or unauthorized use or disclosure of PSCI. If the initial report did not
include all of the requested information marked with an asterisk, then within seventy-two
(72) hours of the discovery, The Contractor shall submit an updated “DHCS Privacy
Incident Report” containing the information marked with an asterisk and all other applicable
information listed on the form, to the extent known at that time, to the DHCS Program
Contract Manager, the DHCS Privacy Officer, and the DHCS Information Security Officer:
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E. Written Report. The Contractor shall provide a written report of the investigation to the
DHCS Program Contract Manager, the DHCS Privacy Officer, and the DHCS Information
Security Officer, if all of the required information was not included in the DHCS Privacy
Incident Report, within ten (10) working days of the discovery of the breach or unauthorized
use or disclosure. The report shall include, but not be limited to, the information specified
above, as well as a full, detailed corrective action plan, including information on measures
that were taken to halt and/or contain the improper use or disclosure.

F. Notification of Individuals. The Contractor shall notify individuals of the breach or
unauthorized use or disclosure when notification is required under state or federal law and
shall pay any costs of such notifications, as well as any costs associated with the breach.
The DHCS Program Contract Manager, the DHCS Privacy Officer, and the DHCS
Information Security Officer shall approve the time, manner and content of any such
notifications.

Affect on lower tier transactions. The terms of this Exhibit shall apply to all contracts,
subcontracts, and subawards, regardless of whether they are for the acquisition of services,
goods, or commodities. The Contractor shall incorporate the contents of this Exhibit into each
subcontract or subaward to its agents, subcontractors, or independent consultants.

Contact Information. To direct communications to the above referenced DHCS staff, the
Contractor shall initiate contact as indicated herein. DHCS reserves the right to make changes
to the contact information below by giving written notice to the Contractor. Said changes shall
not require an amendment to this Exhibit or the Agreement to which it is incorporated.

DHCS Program DHCS Privacy Officer DHCS Information Security

Contract Manager Officer

See the Scope of Privacy Officer Information Security Officer

Work exhibit for c/o Office of Legal Services DHCS Information Security

Program Contract Department of Health Care | Office

Manager information | Services P.O. Box 997413, MS 6400
P.O. Box 997413, MS 0011 Sacramento, CA 95899-7413

Sacramento, CA 95899-7413
Email: iso@dhcs.ca.gov

Email:

privacyofficer@dhcs.ca.gov Telephone: ITSD Help Desk
(916) 440-7000 or

Telephone: (916) 445-4646 (800) 579-0874

Audits and Inspections. From time to time, DHCS may inspect the facilities, systems, books
and records of the Contractor to monitor compliance with the safeguards required in the
Information Confidentiality and Security Requirements (ICSR) exhibit. Contractor shall
promptly remedy any violation of any provision of this ICSR exhibit. The fact that DHCS
inspects, or fails to inspect, or has the right to inspect, Contractor’s facilities, systems and
procedures does not relieve Contractor of its responsibility to comply with this ICSR exhibit.
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EXHIBIT E

PRIVACY AND INFORMATION SECURITY PROVISIONS

This Exhibit E is intended to protect the privacy and security of specified Department
information that Contractor may access, receive, or transmit under this Agreement. The
Department information covered under this Exhibit E consists of: (1) Protected Health
Information as defined under the Health Insurance Portability and Accountability Act of
1996, Public Law 104-191 (“"HIPAA”)(PHI): and (2) Personal Information (PI) as defined
under the California Information Practices Act (CIPA), at California Civil Code Section
1798.3. Personal Information may include data provided to the Department by the
Social Security Administration.

Exhibit E consists of the following parts:

1. Exhibit E-1, HIPAA Business Associate Addendum, which provides for the
privacy and security of PHI.

1. Exhibit E-2, which provides for the privacy and security of Pl in accordance with
specified provisions of the Agreement between the Department and the Social
Security Administration, known as the Information Exchange Agreement (IEA)
and the Computer Matching and Privacy Protection Act Agreement between the
Social Security Administration and the California Health and Human Services
Agency (Computer Agreement) to the extent Contractor access, receives, or
transmits Pl under these Agreements. Exhibit E-2 further provides for the privacy
and security of Pl under Civil Code Section 1798.3(a) and 1798.29.

2. Exhibit E-3, Miscellaneous Provision, sets forth additional terms and conditions
that extend to the provisions of Exhibit E in its entirety.
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EXHIBIT E-1

HIPAA Business Associate Addendum

1. Recitals.

A.

A business associate relationship under the Health Insurance Portability
and Accountability Act of 1996, Public Law 104-191 (“HIPAA”"), the
Health Information Technology for Economic and Clinical Health Act,
Public Law 111-005 ("the HITECH Act"), 42 U.S.C. Section 17921 et
seq., and their implementing privacy and security regulations at 45 CFR
Parts 160 and 164 (“the HIPAA regulations”) between Department and
Contractor arises only to the extent that Contractor creates, receives,
maintains, transmits, uses or discloses PHI or ePHI on the Department’s
behalf, or provides services, arranges, performs or assists in the
performance of functions or activities on behalf of the Department that
are included in the definition of “business associate” in 45 C.F.R.
160.103 where the provision of the service involves the disclosure of
PHI or ePHI from the Department, including but not limited to, utilization
review, quality assurance, or benefit management. To the extent
Contractor performs these services, functions, and activities on behalf of
Department, Contractor is the Business Associate of the Department,
acting on the Department's behalf. The Department and Contractor are
each a party to this Agreement and are collectively referred to as the
"parties.”

The Department wishes to disclose to Contractor certain information
pursuant to the terms of this Agreement, some of which may constitute
Protected Health Information (“PHI”), including protected health
information in electronic media (“ePHI”), under federal law, to be used
or disclosed in the course of providing services and activities as set
forth in Section 1.A. of Exhibit E-1 of this Agreement. This information
is hereafter referred to as “Department PHI”.

The purpose of this Exhibit E-1 is to protect the privacy and security of
the PHI and ePHI that may be created, received, maintained,
transmitted, used or disclosed pursuant to this Agreement, and to
comply with certain standards and requirements of HIPAA, the HITECH
Act, and the HIPAA regulations, including, but not limited to, the
requirement that the Department must enter into a contract containing
specific requirements with Contractor prior to the disclosure of PHI to
Contractor, as set forth in 45 CFR Parts 160 and 164 and the HITECH
Act. To the extent that data is both PHI or ePHI and Personally
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Identifying Information, both Exhibit E-2 (including Attachment B, the
SSA Agreement between SSA, CHHS and DHCS, referred to in Exhibit
E-2) and this Exhibit E-1 shall apply.

The terms used in this Exhibit E-1, but not otherwise defined, shall have
the same meanings as those terms have in the HIPAA regulations. Any
reference to statutory or regulatory language shall be to such language
as in effect or as amended.

Definitions.

A.

Breach shall have the meaning given to such term under HIPAA,
the HITECH Act, and the HIPAA regulations.

Business Associate shall have the meaning given to such term under
HIPAA, the HITECH Act, and the HIPAA regulations.

Covered Entity shall have the meaning given to such term under
HIPAA, the HITECH Act, and the HIPAA regulations.

Department PHI shall mean Protected Health Information or Electronic
Protected Health Information, as defined below, accessed by Contractor
in a database maintained by the Department, received by Contractor
from the Department or acquired or created by Contractor in connection
with performing the functions, activities and services on behalf of the
Department as specified in Section 1.A. of Exhibit E-1 of this Agreement.
The terms PHI as used in this document shall mean Department PHI.

Electronic Health Records shall have the meaning given to such term in
the HITECH Act, including, but not limited to, 42 U.S.C. Section 17921
and implementing regulations.

Electronic Protected Health Information (ePHI) means individually
identifiable health information transmitted by electronic media or
maintained in electronic media, including but not limited to
electronic media as set forth under 45 CFR section 160.103.

Individually Identifiable Health Information means health information,
including demographic information collected from an individual, that is
created or received by a health care provider, health plan, employer or
health care clearinghouse, and relates to the past, present or future
physical or mental health or condition of an individual, the provision of
health care to an individual, or the past, present, or future payment for
the provision of health care to an individual, that identifies the individual

67



Page 42 of 72

City of Berkeley Health, Housing, and Community Services
18-95290
Page 4 of 32

or where there is a reasonable basis to believe the information can be
used to identify the individual, as set forth under 45 CFR Section
160.103.

Privacy Rule shall mean the HIPAA Regulations that are found at 45 CFR
Parts 160 and 164, subparts A and E.

Protected Health Information (PHI) means individually identifiable
health information that is transmitted by electronic media, maintained in
electronic media, or is transmitted or maintained in any other form or
medium, as set forth under 45 CFR Section 160.103 and as defined
under HIPAA.

Required by law, as set forth under 45 CFR Section 164.103, means a
mandate contained in law that compels an entity to make a use or
disclosure of PHI that is enforceable in a court of law. This includes, but is
not limited to, court orders and court-ordered warrants, subpoenas or
summons issued by a court, grand jury, a governmental or tribal inspector
general, or an administrative body authorized to require the production of
information, and a civil or an authorized investigative demand. It also
includes Medicare conditions of participation with respect to health care
providers participating in the program, and statutes or regulations that
require the production of information, including statutes or regulations that
require such information if payment is sought under a government
program providing public benefits.

Secretary means the Secretary of the U.S. Department of Health and
Human Services ("HHS") or the Secretary's designee.

Security Incident means the attempted or successful unauthorized
access, use, disclosure, modification, or destruction of Department PHI,
or confidential data utilized by Contractor to perform the services,
functions and activities on behalf of Department as set forth in Section
1.A. of Exhibit E-1 of this Agreement; or interference with system
operations in an information system that processes, maintains or stores
Department PHI.

Security Rule shall mean the HIPAA regulations that are found at 45 CFR
Parts 160 and 164.

Unsecured PHI shall have the meaning given to such term under the
HITECH Act, 42 U.S.C. Section 17932(h), any guidance issued by the
Secretary pursuant to such Act and the HIPAA regulations.
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Terms of Agreement.

A.

Permitted Uses and Disclosures of Department PHI by Contractor.

Except as otherwise indicated in this Exhibit E-1, Contractor may use or
disclose Department PHI only to perform functions, activities or services
specified in Section 1.A of Exhibit E-1 of this Agreement, for, or on behalf
of the Department, provided that such use or disclosure would not violate
the HIPAA regulations or the limitations set forth in 42 CFR Part 2, or any
other applicable law, if done by the Department. Any such use or
disclosure, if not for purposes of treatment activities of a health care
provider as defined by the Privacy Rule, must, to the extent practicable, be
limited to the limited data set, as defined in 45 CFR Section 164.514(e)(2),
or, if needed, to the minimum necessary to accomplish the intended
purpose of such use or disclosure, in compliance with the HITECH Act
and any guidance issued pursuant to such Act, and the HIPAA
regulations.

Specific Use and Disclosure Provisions. Except as otherwise indicated in
this Exhibit E-1, Contractor may:

1)

2)

Use and Disclose for Management and Administration. Use and
disclose Department PHI for the proper management and
administration of the Contractor’s business, provided that such
disclosures are required by law, or the Contractor obtains reasonable
assurances from the person to whom the information is disclosed, in
accordance with section D(7) of this Exhibit E-1, that it will remain
confidential and will be used or further disclosed only as required by
law or for the purpose for which it was disclosed to the person, and
the person notifies the Contractor of any instances of which it is aware
that the confidentiality of the information has been breached.

Provision of Data Aggregation Services. Use Department PHI to
provide data aggregation services to the Department to the extent
requested by the Department and agreed to by Contractor. Data
aggregation means the combining of PHI created or received by the
Contractor, as the Business Associate, on behalf of the Department
with PHI received by the Business Associate in its capacity as the
Business Associate of another covered entity, to permit data analyses
that relate to the health care operations of the Department

Prohibited Uses and Disclosures
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Contractor shall not disclose Department PHI about an individual to
a health plan for payment or health care operations purposes if the
Department PHI pertains solely to a health care item or service for
which the health care provider involved has been paid out of pocket
in full and the individual requests such restriction, in accordance
with 42 U.S.C. Section 17935(a) and 45 CFR Section 164.522(a).

Contractor shall not directly or indirectly receive remuneration in
exchange for Department PHI.

Responsibilities of Contractor

Contractor agrees:

1)

2)

3)

Nondisclosure. Not to use or disclose Department PHI other than
as permitted or required by this Agreement or as required by law,
including but not limited to 42 CFR Part 2.

Compliance with the HIPAA Security Rule. To implement
administrative, physical, and technical safeguards that reasonably
and appropriately protect the confidentiality, integrity, and availability
of the Department PHI, including electronic PHI, that it creates,
receives, maintains, uses or transmits on behalf of the Department, in
compliance with 45 CFR Sections 164.308, 164.310 and 164.312,
and to prevent use or disclosure of Department PHI other than as
provided for by this Agreement. Contractor shall implement
reasonable and appropriate policies and procedures to comply with
the standards, implementation specifications and other requirements
of 45 CFR Section 164, subpart C, in compliance with 45 CFR
Section164.316. Contractor shall develop and maintain a written
information privacy and security program that includes administrative,
technical and physical safeguards appropriate to the size and
complexity of the Contractor’s operations and the nature and scope of
its activities, and which incorporates the requirements of section 3,
Security, below. Contractor will provide the Department with its
current and updated policies upon request.

Security. Contractor shall take any and all steps necessary to ensure
the continuous security of all computerized data systems containing
PHI and/or PI, and to protect paper documents containing PHI and/or
Pl. These steps shall include, at a minimum:

a. Complying with all of the data system security precautions
listed in Attachment A, Data Security Requirements;
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b. Achieving and maintaining compliance with the HIPAA
Security Rule (45 CFR Parts 160 and 164), as necessary in
conducting operations on behalf of DHCS under this
Agreement; and

C. Providing a level and scope of security that is at least
comparable to the level and scope of security established by
the Office of Management and Budget in OMB Circular No.
A-130, Appendix IlI- Security of Federal Automated
Information Systems, which sets forth guidelines for
automated information systems in Federal agencies.

Security Officer. Contractor shall designate a Security Officer to
oversee its data security program who shall be responsible for
carrying out the requirements of this section and for communicating
on security matters with the Department.

Mitigation of Harmful Effects. To mitigate, to the extent practicable,
any harmful effect that is known to Contractor of a use or disclosure of
Department PHI by Contractor or its subcontractors in violation of the
requirements of this Exhibit E.

Reporting Unauthorized Use or Disclosure. To report to
Department any use or disclosure of Department PHI not provided for
by this Exhibit E of which it becomes aware.

Contractor’s Agents and Subcontractors.

a. To enter into written agreements with any agents, including
subcontractors and vendors to whom Contractor provides
Department PHI, that impose the same restrictions and
conditions on such agents, subcontractors and vendors that
apply to Contractor with respect to such Department PHI
under this Exhibit E, and that require compliance with all
applicable provisions of HIPAA, the HITECH Act and the
HIPAA regulations, including the requirement that any
agents, subcontractors or vendors implement reasonable
and appropriate administrative, physical, and technical
safeguards to protect such PHI. As required by HIPAA, the
HITECH Act and the HIPAA regulations, including 45 CFR
Sections 164.308 and 164.314, Contractor shall
incorporate, when applicable, the relevant provisions of this
Exhibit E-1 into each subcontract or subaward to such
agents, subcontractors and vendors, including the
requirement that any security incidents or breaches of
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unsecured PHI be reported to Contractor.

In accordance with 45 CFR Section 164.504(e)(1)(ii), upon
Contractor’'s knowledge of a material breach or violation by
its subcontractor of the agreement between Contractor and
the subcontractor, Contractor shall:

)] Provide an opportunity for the subcontractor to cure
the breach or end the violation and terminate the
agreement if the subcontractor does not cure the
breach or end the violation within the time specified
by the Department; or

i) Immediately terminate the agreement if the
subcontractor has breached a material term of the
agreement and cure is not possible.

8) Availability of Information to the Department and Individuals to
Provide Access and Information:

a.

To provide access as the Department may require, and in
the time and manner designated by the Department (upon
reasonable notice and during Contractor’s normal
business hours) to Department PHI in a Designated
Record Set, to the Department (or, as directed by the
Department), to an Individual, in accordance with 45 CFR
Section 164.524. Designated Record Set means the group
of records maintained for the Department health plan
under this Agreement that includes medical, dental and
billing records about individuals; enroliment, payment,
claims adjudication, and case or medical management
systems maintained for the Department health plan for
which Contractor is providing services under this
Agreement; or those records used to make decisions
about individuals on behalf of the Department. Contractor
shall use the forms and processes developed by the
Department for this purpose and shall respond to requests
for access to records transmitted by the Department within
fifteen (15) calendar days of receipt of the request by
producing the records or verifying that there are none.

If Contractor maintains an Electronic Health Record with
PHI, and an individual requests a copy of such
information in an electronic format, Contractor shall
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provide such information in an electronic format to enable
the Department to fulfill its obligations under the HITECH
Act, including but not limited to, 42 U.S.C. Section
17935(e) and the HIPAA regulations.

Amendment of Department PHI. To make any amendment(s) to
Department PHI that were requested by a patient and that the
Department directs or agrees should be made to assure compliance
with 45 CFR Section 164.526, in the time and manner designated by
the Department, with the Contractor being given a minimum of twenty
(20) days within which to make the amendment.

Internal Practices. To make Contractor’s internal practices, books
and records relating to the use and disclosure of Department PHI
available to the Department or to the Secretary, for purposes of
determining the Department’s compliance with the HIPAA
regulations. If any information needed for this purpose is in the
exclusive possession of any other entity or person and the other
entity or person fails or refuses to furnish the information to
Contractor, Contractor shall provide written notification to the
Department and shall set forth the efforts it made to obtain the
information.

Documentation of Disclosures. To document and make available to
the Department or (at the direction of the Department) to an individual
such disclosures of Department PHI, and information related to such
disclosures, necessary to respond to a proper request by the subject
Individual for an accounting of disclosures of such PHI, in accordance
with the HITECH Act and its implementing regulations, including but
not limited to 45 CFR Section 164.528 and 42 U.S.C. Section
17935(c). If Contractor maintains electronic health records for the
Department as of January 1, 2009 and later, Contractor must provide
an accounting of disclosures, including those disclosures for
treatment, payment or health care operations. The electronic
accounting of disclosures shall be for disclosures during the three
years prior to the request for an accounting.

Breaches and Security Incidents. During the term of this
Agreement, Contractor agrees to implement reasonable systems
for the discovery and prompt reporting of any breach or security
incident, and to take the following steps:

a. Initial Notice to the Department. (1) To notify the
Department immediately by telephone call or email or
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fax upon the discovery of a breach of unsecured PHI in
electronic media or in any other media if the PHI was, or is
reasonably believed to have been, accessed or acquired by
an unauthorized person. (2) To notify the Department
within 24 hours (one hour if SSA data) by email or fax of
the discovery of any suspected security incident, intrusion
or unauthorized access, use or disclosure of PHI in violation
of this Agreement or this Exhibit E-1; or potential loss of
confidential data affecting this Agreement. A breach shall
be treated as discovered by Contractor as of the first day on
which the breach is known, or by exercising reasonable
diligence would have been known, to any person (other
than the person committing the breach) who is an
employee, officer or other agent of Contractor.

Notice shall be provided to the Information Protection Unit,
Office of HIPAA Compliance. If the incident occurs after
business hours or on a weekend or holiday and involves
electronic PHI, notice shall be provided by calling the
Information Protection Unit (916.445.4646, 866-866-0602)
or by emailing privacyofficer@dhcs.ca.gov). Notice shall be
made using the DHCS “Privacy Incident Report” form,
including all information known at the time. Contractor
shall use the most current version of this form, which is
posted on the DHCS Information Security Officer website
(www.dhcs.ca.gov, then select “Privacy” in the left column
and then “Business Partner” near the middle of the page)
or use this link:
http://www.dhcs.ca.gov/formsandpubs/laws/priv/Pages/DH
CSBusinessAssociatesOnly.aspx

Upon discovery of a breach or suspected security incident,
intrusion or unauthorized access, use or disclosure of
Department PHI, Contractor shall take:

i) Prompt corrective action to mitigate any risks or
damages involved with the breach and to protect the
operating environment; and

i) Any action pertaining to such unauthorized disclosure
required by applicable Federal and State laws and
regulations.

Investigation and Investigation Report. To immediately
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investigate such suspected security incident, security
incident, breach, or unauthorized access, use or
disclosure of PHI . Within 72 hours of the discovery,
Contractor shall submit an updated “Privacy Incident
Report” containing the information marked with an
asterisk and all other applicable information listed on the
form, to the extent known at that time, to the Information
Protection Unit.

Complete Report. To provide a complete report of the
investigation to the Department Program Contract Manager
and the Information Protection Unit within ten (10) working
days of the discovery of the breach or unauthorized use or
disclosure. The report shall be submitted on the “Privacy
Incident Report” form and shall include an assessment of all
known factors relevant to a determination of whether a
breach occurred under applicable provisions of HIPAA, the
HITECH Act, and the HIPAA regulations. The report shall
also include a full, detailed corrective action plan, including
information on measures that were taken to halt and/or
contain the improper use or disclosure. If the Department
requests information in addition to that listed on the “Privacy
Incident Report” form, Contractor shall make reasonable
efforts to provide the Department with such information. If,
because of the circumstances of the incident, Contractor
needs more than ten (10) working days from the discovery to
submit a complete report, the Department may grant a
reasonable extension of time, in which case Contractor shall
submit periodic updates until the complete report is
submitted. If necessary, a Supplemental Report may be used
to submit revised or additional information after the completed
report is submitted, by submitting the revised or additional
information on an updated “Privacy Incident Report” form.
The Department will review and approve the determination of
whether a breach occurred and whether individual
notifications and a corrective action plan are required.

Responsibility for Reporting of Breaches. If the cause of a
breach of Department PHI is attributable to Contractor or its
agents, subcontractors or vendors, Contractor is responsible
for all required reporting of the breach as specified in 42
U.S.C. section 17932 and its implementing regulations,
including notification to media outlets and to the Secretary
(after obtaining prior written approval of DHCS). If a breach of
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unsecured Department PHI involves more than 500 residents
of the State of California or under its jurisdiction, Contractor
shall first notify DHCS, then the Secretary of the breach
immediately upon discovery of the breach. If a breach
involves more than 500 California residents, Contractor shall
also provide, after obtaining written prior approval of DHCS,
notice to the Attorney General for the State of California,
Privacy Enforcement Section. If Contractor has reason to

believe that duplicate reporting of the same breach or incident

may occur because its subcontractors, agents or vendors
may report the breach or incident to the Department in
addition to Contractor, Contractor shall notify the Department,
and the Department and Contractor may take appropriate
action to prevent duplicate reporting.

Responsibility for Notification of Affected Individuals. If
the cause of a breach of Department PHI is attributable to
Contractor or its agents, subcontractors or vendors and
notification of the affected individuals is required under state
or federal law, Contractor shall bear all costs of such
notifications as well as any costs associated with the
breach. In addition, the Department reserves the right to
require Contractor to notify such affected individuals, which
notifications shall comply with the requirements set forth in
42U.S.C. section 17932 and its implementing regulations,
including, but not limited to, the requirement that the
notifications be made without unreasonable delay and in no
event later than 60 calendar days after discovery of the
breach. The Department Privacy Officer shall approve the
time, manner and content of any such notifications and their
review and approval must be obtained before the
notifications are made. The Department will provide its
review and approval expeditiously and without
unreasonable delay.

Department Contact Information. To direct
communications to the above referenced Department staff,
the Contractor shall initiate contact as indicated herein. The
Department reserves the right to make changes to the
contact information below by giving written notice to the
Contractor. Said changes shall not require an amendment to
this Addendum or the Agreement to which it is incorporated.
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Department

Program Contract

Manager

DHCS Privacy Officer

DHCS Information Security
Officer

See the Exhibit A,
Scope of Work for
Program Contract

Manager
information

Information Protection Unit
c/o: Office of HIPAA
Compliance Department of
Health Care Services

P.O. Box 997413, MS 4722
Sacramento, CA 95899-7413
(916) 445-4646; (866) 866-
0602

Email:
privacyofficer@dhcs.ca.gov

Fax: (916) 440-7680

Information Security Officer

DHCS Information Security Office

P.O. Box 997413, MS 6400
Sacramento, CA 95899-7413

Email: iso@dhcs.ca.gov

Telephone: ITSD Service Desk (916)
440-7000; (800) 579-

0874

Fax: (916)440-5537

13)

14)

Termination of Agreement. In accordance with Section 13404(b) of
the HITECH Act and to the extent required by the HIPAA
regulations, if Contractor knows of a material breach or violation by
the Department of this Exhibit E-1, it shall take the following steps:

a.

Provide an opportunity for the Department to cure the breach

or end the violation and terminate the Agreement if the
Department does not cure the breach or end the violation
within the time specified by Contractor; or

Immediately terminate the Agreement if the Department has
breached a material term of the Exhibit E-1 and cure is not

possible.

Sanctions and/or Penalties. Contractor understands that a failure to
comply with the provisions of HIPAA, the HITECH Act and the HIPAA
regulations that are applicable to Contractors may result in the
imposition of sanctions and/or penalties on Contractor under HIPAA,
the HITECH Act and the HIPAA regulations.

E. Obligations of the Department.
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The Department agrees to:

1) Permission by Individuals for Use and Disclosure of PHI. Provide
the Contractor with any changes in, or revocation of, permission by an
Individual to use or disclose Department PHI, if such changes affect
the Contractor’s permitted or required uses and disclosures.

2) Notification of Restrictions. Notify the Contractor of any restriction to
the use or disclosure of Department PHI that the Department has
agreed to in accordance with 45 CFR Section 164.522, to the extent
that such restriction may affect the Contractor’s use or disclosure of
PHI.

3) Requests Conflicting with HIPAA Rules. Not request the Contractor
to use or disclose Department PHI in any manner that would not be
permissible under the HIPAA regulations if done by the Department.

4) Notice of Privacy Practices. Provide Contractor with the web link to
the Notice of Privacy Practices that DHCS produces in accordance
with 45 CFR Section 164.520, as well as any changes to such notice.
Visit the DHCS website to view the most current Notice of Privacy
Practices at:
http://www.dhcs.ca.gov/formsandpubs/laws/priv/Pages/NoticeofPrivacy
Practices.aspx or the DHCS website at www.dhcs.ca.gov (select
“Privacy in the right column and “Notice of Privacy Practices” on the
right side of the page).

Audits, Inspection and Enforcement

If Contractor is the subject of an audit, compliance review, or complaint
investigation by the Secretary or the Office for Civil Rights, U.S. Department of
Health and Human Services, that is related to the performance of its
obligations pursuant to this HIPAA Business Associate Exhibit E-1,Contractor
shall immediately notify the Department. Upon request from the Department,
Contractor shall provide the Department with a copy of any Department PHI
that Contractor, as the Business Associate, provides to the Secretary or the
Office of Civil Rights concurrently with providing such PHI to the Secretary.
Contractor is responsible for any civil penalties assessed due to an audit or
investigation of Contractor, in accordance with 42 U.S.C. Section 17934(c).

Termination.

1) Term. The Term of this Exhibit E-1 shall extend beyond the
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termination of the Agreement and shall terminate when all
Department PHI is destroyed or returned to the Department, in
accordance with 45 CFR Section 164.504(e)(2)(ii)(J).

2) Termination for Cause. In accordance with 45 CFR Section
164.504(e)(1)(iii), upon the Department’'s knowledge of a material
breach or violation of this Exhibit E-1 by Contractor, the Department
shall:

a. Provide an opportunity for Contractor to cure the breach or
end the violation and terminate this Agreement if Contractor
does not cure the breach or end the violation within the time
specified by the Department; or

b. Immediately terminate this Agreement if Contractor has

breached a material term of this Exhibit E-1 and cure is not
possible.

THE REST OF THIS PAGE IS INTENTIONALLY BLANK
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EXHIBIT E-2

Privacy and Security of Personal Information and Personally Identifiable

Information Not Subject to HIPAA

1. Recitals.

A.

In addition to the Privacy and Security Rules under the Health Insurance
Portability and Accountability Act of 1996 (HIPAA) the Department is
subject to various other legal and contractual requirements with respect to
the personal information (PI) and personally identifiable information (P11) it
maintains. These include:

1)  The California Information Practices Act of 1977 (California Civil
Code 881798 et seq.),

2)  The Agreement between the Social Security Administration (SSA)
and the Department, known as the Information Exchange
Agreement (IEA), which incorporates the Computer Matching and
Privacy Protection Act Agreement (CMPPA) between the SSA and
the California Health and Human Services Agency. The IEA,
including the CMPPA is attached to this Exhibit E as Attachment B
and is hereby incorporated in this Agreement.

3) Title 42 Code of Federal Regulations, Chapter |, Subchapter A, Part 2.

The purpose of this Exhibit E-2 is to set forth Contractor’s privacy and
security obligations with respect to Pl and PII that Contractor may create,
receive, maintain, use, or disclose for or on behalf of Department pursuant
to this Agreement. Specifically this Exhibit applies to Pl and PII which is
not Protected Health Information (PHI) as defined by HIPAA and therefore
is not addressed in Exhibit E-1 of this Agreement, the HIPAA Business
Associate Addendum; however, to the extent that data is both PHI or ePHI
and PII, both Exhibit E-1 and this Exhibit E-2 shall apply.

The IEA Agreement referenced in A.2) above requires the Department to
extend its substantive privacy and security terms to subcontractors who
receive data provided to DHCS by the Social Security Administration. If
Contractor receives data from DHCS that includes data provided to DHCS
by the Social Security Administration, Contractor must comply with the
following specific sections of the IEA Agreement: E. Security Procedures,
F. Contractor/Agent Responsibilities, and G. Safeguarding and Reporting
Responsibilities for Personally Identifiable Information (“PII”), and in
Attachment 4 to the IEA, Electronic Information Exchange Security
Requirements, Guidelines and Procedures for Federal, State and Local
Agencies Exchanging Electronic Information with the Social Security
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Administration. Contractor must also ensure that any agents, including a
subcontractor, to whom it provides DHCS data that includes data provided
by the Social Security Administration, agree to the same requirements for
privacy and security safeguards for such confidential data that apply to
Contractor with respect to such information.

The terms used in this Exhibit E-2, but not otherwise defined, shall have
the same meanings as those terms have in the above referenced statute
and Agreement. Any reference to statutory, regulatory, or contractual
language shall be to such language as in effect or as amended.

Definitions.

A.

“Breach” shall have the meaning given to such term under the IEA and
CMPPA. It shall include a “Pll loss” as that term is defined in the CMPPA.

“Breach of the security of the system” shall have the meaning given to
such term under the California Information Practices Act, Civil Code
section 1798.29(f).

“CMPPA Agreement” means the Computer Matching and Privacy
Protection Act Agreement between the Social Security Administration and
the California Health and Human Services Agency (CHHS).

“Department PI” shall mean Personal Information, as defined below,
accessed in a database maintained by the Department, received by
Contractor from the Department or acquired or created by Contractor in
connection with performing the functions, activities and services specified
in this Agreement on behalf of the Department.

“IEA” shall mean the Information Exchange Agreement currently in effect
between the Social Security Administration (SSA) and the California
Department of Health Care Services (DHCS).

“Notice-triggering Personal Information” shall mean the personal
information identified in Civil Code section 1798.29 whose unauthorized
access may trigger notification requirements under Civil Code section
1798.29. For purposes of this provision, identity shall include, but not be
limited to, name, address, email address, identifying number, symbol, or
other identifying particular assigned to the individual, such as a finger or
voice print, a photograph or a biometric identifier. Notice-triggering
Personal Information includes PI in electronic, paper or any other medium.

“Personally Identifiable Information” (PIl) shall have the meaning given to
such term in the IEA and CMPPA.
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“Personal Information” (PI1) shall have the meaning given to such term in
California Civil Code Section 1798.3(a).

“Required by law” means a mandate contained in law that compels an
entity to make a use or disclosure of Pl or Pll that is enforceable in a court
of law. This includes, but is not limited to, court orders and court-ordered
warrants, subpoenas or summons issued by a court, grand jury, a
governmental or tribal inspector general, or an administrative body
authorized to require the production of information, and a civil or an
authorized investigative demand. It also includes Medicare conditions of
participation with respect to health care providers participating in the
program, and statutes or regulations that require the production of
information, including statutes or regulations that require such information
if payment is sought under a government program providing public
benefits.

“Security Incident” means the attempted or successful unauthorized
access, use, disclosure, modification, or destruction of PI, or confidential
data utilized in complying with this Agreement; or interference with system
operations in an information system that processes, maintains or stores
PI.

3. Terms of Agreement

A.

Permitted Uses and Disclosures of Department Pl and PII by
Contractor

Except as otherwise indicated in this Exhibit E-2, Contractor may use or
disclose Department PI only to perform functions, activities or services for
or on behalf of the Department pursuant to the terms of this Agreement
provided that such use or disclosure would not violate the California
Information Practices Act (CIPA) if done by the Department.

Responsibilities of Contractor

Contractor agrees:

1) Nondisclosure. Not to use or disclose Department Pl or Pl other
than as permitted or required by this Agreement or as required by
applicable state and federal law.

2) Safeguards. To implement appropriate and reasonable
administrative, technical, and physical safeguards to protect the
security, confidentiality and integrity of Department Pl and PII, to
protect against anticipated threats or hazards to the security or
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integrity of Department Pl and PII, and to prevent use or disclosure
of Department PI or PII other than as provided for by this
Agreement. Contractor shall develop and maintain a written
information privacy and security program that include administrative,
technical and physical safeguards appropriate to the size and
complexity of Contractor’s operations and the nature and scope of
its activities, which incorporate the requirements of section 3,
Security, below. Contractor will provide DHCS with its current
policies upon request.

Security. Contractor shall take any and all steps necessary to
ensure the continuous security of all computerized data systems
containing PHI and/or PI, and to protect paper documents containing
PHI and/or PI. These steps shall include, at a minimum:

a. Complying with all of the data system security precautions
listed in Attachment A, Business Associate Data Security
Requirements;

b. Providing a level and scope of security that is at least
comparable to the level and scope of security established by
the Office of Management and Budget in OMB Circular No. A-
130, Appendix IlI- Security of Federal Automated Information
Systems, which sets forth guidelines for automated
information systems in Federal agencies; and

c. If the data obtained by Contractor from DHCS includes PII,
Contractor shall also comply with the substantive privacy and
security requirements in the Computer Matching and Privacy
Protection Act Agreement between the SSA and the California
Health and Human Services Agency (CHHS) and in the
Agreement between the SSA and DHCS, known as the
Information Exchange Agreement, which are attached as
Attachment B and incorporated into this Agreement. The
specific sections of the IEA with substantive privacy and
security requirements to be complied with are sections E, F,
and G, and in Attachment 4 to the IEA, Electronic Information
Exchange Security Requirements, Guidelines and Procedures
for Federal, State and Local Agencies Exchanging Electronic
Information with the SSA. Contractor also agrees to ensure
that any agents, including a subcontractor to whom it provides
DHCS PII, agree to the same requirements for privacy and
security safeguards for confidential data that apply to
Contractor with respect to such information.
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Mitigation of Harmful Effects. To mitigate, to the extent
practicable, any harmful effect that is known to Contractor of a use
or disclosure of Department Pl or PIlI by Contractor or its
subcontractors in violation of this Exhibit E-2.

Contractor’s Agents and Subcontractors. To impose the same
restrictions and conditions set forth in this Exhibit E-2 on any
subcontractors or other agents with whom Contractor subcontracts
any activities under this Agreement that involve the disclosure of
Department PI or PII to the subcontractor.

Availability of Information to DHCS. To make Department Pl and
PIl available to the Department for purposes of oversight,
inspection, amendment, and response to requests for records,
injunctions, judgments, and orders for production of Department Pl
and PII. If Contractor receives Department PII, upon request by
DHCS, Contractor shall provide DHCS with a list of all employees,
contractors and agents who have access to Department PII,
including employees, contractors and agents of its subcontractors
and agents.

Cooperation with DHCS. With respect to Department PI, to
cooperate with and assist the Department to the extent necessary
to ensure the Department’s compliance with the applicable terms of
the CIPA including, but not limited to, accounting of disclosures of
Department PI, correction of errors in Department PI, production of
Department PI, disclosure of a security breach involving
Department PI and notice of such breach to the affected
individual(s).

Confidentiality of Alcohol and Drug Abuse Patient Records.
Contractor agrees to comply with all confidentiality requirements set
forth in Title 42 Code of Federal Regulations, Chapter |, Subchapter
A, Part 2. Contractor is aware that criminal penalties may be
imposed for a violation of these confidentiality requirements.

Breaches and Security Incidents. During the term of this
Agreement, Contractor agrees to implement reasonable
systems for the discovery and prompt reporting of any breach
or security incident, and to take the following steps:

a. Initial Notice to the Department. (1) To notify the Department
immediately by telephone call or email or fax upon the
discovery of a breach of unsecured Department Pl or PIl in
electronic media or in any other media if the PI or PIl was, or
is reasonably believed to have been, accessed or acquired
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by an unauthorized person, or upon discovery of a suspected
security incident involving Department PII. (2) To notify the
Department within one (1) hour by email or fax if the data
is data subject to the SSA Agreement; and within 24 hours
by email or fax of the discovery of any suspected security
incident, intrusion or unauthorized access, use or disclosure
of Department PI or PII in violation of this Agreement or this
Exhibit E-1 or potential loss of confidential data affecting this
Agreement. A breach shall be treated as discovered by
Contractor as of the first day on which the breach is known,
or by exercising reasonable diligence would have been
known, to any person (other than the person committing the
breach) who is an employee, officer or other agent of
Contractor.

Notice shall be provided to the Information Protection Unit,
Office of HIPAA Compliance. If the incident occurs after
business hours or on a weekend or holiday and involves
electronic Department PI or PII, notice shall be provided by
calling the Department Information Security Officer. Notice
shall be made using the DHCS “Privacy Incident Report”
form, including all information known at the time. Contractor
shall use the most current version of this form, which is
posted on the DHCS Information Security Officer website
(www.dhcs.ca.gov, then select “Privacy” in the left column
and then “Business Partner” near the middle of the page) or
use this link:
http://www.dhcs.ca.gov/formsandpubs/laws/priv/IPages/DHCS
BusinessAssociatesOnly.aspx .

Upon discovery of a breach or suspected security incident,
intrusion or unauthorized access, use or disclosure of
Department Pl or PII, Contractor shall take:

I Prompt corrective action to mitigate any risks or damages
involved with the breach and to protect the operating
environment; and

i. Any action pertaining to such unauthorized disclosure
required by applicable Federal and State laws and
regulations.

Investigation and Investigation Report. To immediately
investigate such suspected security incident, security
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incident, breach, or unauthorized access, use or disclosure of
PHI. Within 72 hours of the discovery, Contractor shall
submit an updated “Privacy Incident Report” containing the
information marked with an asterisk and all other applicable
information listed on the form, to the extent known at that
time, to the Department Information Security Officer.

Complete Report. To provide a complete report of the
investigation to the Department Program Contract Manager
and the Information Protection Unit within ten (10) working
days of the discovery of the breach or unauthorized use or
disclosure. The report shall be submitted on the “Privacy
Incident Report” form and shall include an assessment of all
known factors relevant to a determination of whether a
breach occurred. The report shall also include a full, detailed
corrective action plan, including information on measures that
were taken to halt and/or contain the improper use or
disclosure. If the Department requests information in addition
to that listed on the “Privacy Incident Report” form, Contractor
shall make reasonable efforts to provide the Department with
such information. If, because of the circumstances of the
incident, Contractor needs more than ten (10) working days
from the discovery to submit a complete report, the
Department may grant a reasonable extension of time, in
which case Contractor shall submit periodic updates until the
complete report is submitted. If necessary, a Supplemental
Report may be used to submit revised or additional
information after the completed report is submitted, by
submitting the revised or additional information on an
updated “Privacy Incident Report” form. The Department will
review and approve the determination of whether a breach
occurred and whether individual notifications and a corrective
action plan are required.

Responsibility for Reporting of Breaches. If the cause of a
breach of Department PI or PII is attributable to Contractor or
its agents, subcontractors or vendors, Contractor is
responsible for all required reporting of the breach as
specified in CIPA, section 1798.29and as may be required
under the IEA. Contractor shall bear all costs of required
notifications to individuals as well as any costs associated
with the breach. The Privacy Officer shall approve the time,
manner and content of any such notifications and their review
and approval must be obtained before the notifications are
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made. The Department will provide its review and approval
expeditiously and without unreasonable delay.

g. If Contractor has reason to believe that duplicate reporting of
the same breach or incident may occur because its
subcontractors, agents or vendors may report the breach or
incident to the Department in addition to Contractor,
Contractor shall notify the Department, and the Department
and Contractor may take appropriate action to prevent
duplicate reporting.

h. Department Contact Information. To direct communications
to the above referenced Department staff, the Contractor shall
initiate contact as indicated herein. The Department reserves
the right to make changes to the contact information below by
giving written notice to the Contractor. Said changes shall not
require an amendment to this Addendum or the Agreement to
which it is incorporated.

Department DHCS Privacy Officer DHCS Information Security
Program Officer
Contract
See the Exhibit | Information Protection Unit Information Security Officer
A, Scope of c/o: Office of HIPAA DHCS Information Security Office
Work for ﬁorqml%nce gepartment of | P.O. Box 997413, MS 6400
ea are Services }
E:)on%gg: P.O. Box 997413, MS 4722 Sacramento, CA 95899-7413
Sacramento, CA 95899-7413 il i
_I\/Ianager (316) 445-4646 Email: iso@dhcs.ca.gov
information Email: Telephone: ITSD Service Desk
privacyofficer@dhcs.ca.gov (916) 440-7000 or
Telephone:(916) 445-4646 (800) 579-0874

10) Designation of Individual Responsible for Security

Contractor shall designate an individual, (e.g., Security Officer), to
oversee its data security program who shall be responsible for carrying
out the requirements of this Exhibit E-2 and for communicating on
security matters with the Department.
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EXHIBIT E-3
Miscellaneous Terms and Conditions
Applicable to Exhibit E

Disclaimer. The Department makes no warranty or representation that
compliance by Contractor with this Exhibit E, HIPAA or the HIPAA
regulations will be adequate or satisfactory for Contractor’'s own purposes or
that any information in Contractor’s possession or control, or transmitted or
received by Contractor, is or will be secure from unauthorized use or
disclosure. Contractor is solely responsible for all decisions made by
Contractor regarding the safeguarding of the Department PHI, Pl and PII.

Amendment. The parties acknowledge that federal and state laws relating to
electronic data security and privacy are rapidly evolving and that amendment
of this Exhibit E may be required to provide for procedures to ensure
compliance with such developments. The parties specifically agree to take
such action as is necessary to implement the standards and requirements of
HIPAA, the HITECH Act, and the HIPAA regulations, and other applicable
state and federal laws. Upon either party’s request, the other party agrees to
promptly enter into negotiations concerning an amendment to this Exhibit E
embodying written assurances consistent with the standards and
requirements of HIPAA, the HITECH Act, and the HIPAA regulations, and
other applicable state and federal laws. The Department may terminate this
Agreement upon thirty (30) days written notice in the event:

a) Contractor does not promptly enter into negotiations to amend
this Exhibit E when requested by the Department pursuant to this
section; or

b) Contractor does not enter into an amendment providing
assurances regarding the safeguarding of Department PHI that the
Department deems is necessary to satisfy the standards and
requirements of HIPAA and the HIPAA regulations.

Judicial or Administrative Proceedings. Contractor will notify the
Department if it is named as a defendant in a criminal proceeding for a
violation of HIPAA or other security or privacy law. The Department may
terminate this Agreement if Contractor is found guilty of a criminal
violation of HIPAA. The Department may terminate this Agreement if a
finding or stipulation that the Contractor has violated any standard or
requirement of HIPAA, or other security or privacy laws is made in any
administrative or civil proceeding in which the Contractor is a party or
has been joined. DHCS will consider the nature and seriousness of the
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violation in deciding whether or not to terminate the Agreement.

Assistance in Litigation or Administrative Proceedings. Contractor
shall make itself and any subcontractors, employees or agents assisting
Contractor in the performance of its obligations under this Agreement,
available to the Department at no cost to the Department to testify as
witnesses, or otherwise, in the event of litigation or administrative
proceedings being commenced against the Department, its directors,
officers or employees based upon claimed violation of HIPAA, or the
HIPAA regulations, which involves inactions or actions by the
Contractor, except where Contractor or its subcontractor, employee or
agent is a named adverse party.

No Third-Party Beneficiaries. Nothing express or implied in the terms
and conditions of this Exhibit E is intended to confer, nor shall anything
herein confer, upon any person other than the Department or Contractor
and their respective successors or assignees, any rights, remedies,
obligations or liabilities whatsoever.

Interpretation. The terms and conditions in this Exhibit E shall be
interpreted as broadly as necessary to implement and comply with
HIPAA, the HITECH Act, and the HIPAA regulations. The parties agree
that any ambiguity in the terms and conditions of this Exhibit E shall be
resolved in favor of a meaning that complies and is consistent with
HIPAA, the HITECH Act and the HIPAA regulations, and, if applicable,
any other relevant state and federal laws.

Conflict. In case of a conflict between any applicable privacy or
security rules, laws, regulations or standards the most stringent shall
apply. The most stringent means that safeguard which provides the
highest level of protection to PHI, Pl and PII from unauthorized
disclosure. Further, Contractor must comply within a reasonable period
of time with changes to these standards that occur after the effective
date of this Agreement.

Regulatory References. A reference in the terms and conditions of this
Exhibit E to a section in the HIPAA regulations means the section as in
effect or as amended.

Survival. The respective rights and obligations of Contractor under
Section 3, Item D of Exhibit E-1, and Section 3, Item B of Exhibit E-2,
Responsibilities of Contractor, shall survive the termination or expiration
of this Agreement.
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No Waiver of Obligations. No change, waiver or discharge of any

liability or obligation hereunder on any one or more occasions shall be
deemed a waiver of performance of any continuing or other obligation,
or shall prohibit enforcement of any obligation, on any other occasion.

Audits, Inspection and Enforcement. From time to time, and subject
to all applicable federal and state privacy and security laws and
regulations, the Department may conduct a reasonable inspection of the
facilities, systems, books and records of Contractor to monitor
compliance with this Exhibit E. Contractor shall promptly remedy any
violation of any provision of this Exhibit E. The fact that the Department
inspects, or fails to inspect, or has the right to inspect, Contractor’s
facilities, systems and procedures does not relieve Contractor of its
responsibility to comply with this Exhibit E. The Department's failure to
detect a non-compliant practice, or a failure to report a detected non-
compliant practice to Contractor does not constitute acceptance of such
practice or a waiver of the Department's enforcement rights under this
Agreement, including this Exhibit E.

Due Diligence. Contractor shall exercise due diligence and shall take
reasonable steps to ensure that it remains in compliance with this Exhibit
E and is in compliance with applicable provisions of HIPAA, the HITECH
Act and the HIPAA regulations, and other applicable state and federal
law, and that its agents, subcontractors and vendors are in compliance
with their obligations as required by this Exhibit E.

Term. The Term of this Exhibit E-1 shall extend beyond the termination of
the Agreement and shall terminate when all Department PHI is destroyed
or returned to the Department, in accordance with 45 CFR Section
164.504(e)(2)(ii)(1), and when all Department Pl and PII is destroyed in
accordance with Attachment A.

Effect of Termination. Upon termination or expiration of this Agreement
for any reason, Contractor shall return or destroy all Department PHI, PI
and PII that Contractor still maintains in any form, and shall retain no
copies of such PHI, PI or PII. If return or destruction is not feasible,
Contractor shall notify the Department of the conditions that make the
return or destruction infeasible, and the Department and Contractor shall
determine the terms and conditions under which Contractor may retain the
PHI, Pl or PIl. Contractor shall continue to extend the protections of this
Exhibit E to such Department PHI, Pl and PIl, and shall limit further use of
such data to those purposes that make the return or destruction of such
data infeasible. This provision shall apply to Department PHI, Pl and PII
that is in the possession of subcontractors or agents of Contractor.

90



Page 65 of 72

City of Berkeley Health, Housing, and Community Services
18-95290
Page 27 of 32

91



Page 66 of 72

City of Berkeley Health, Housing, and Community Services
18-95290
Page 28 of 32

Attachment A
Data Security Requirements

1. Personnel Controls

A.

2.

A.

Employee Training. All workforce members who assist in the
performance of functions or activities on behalf of the Department, or
access or disclose Department PHI or Pl must complete information
privacy and security training, at least annually, at Contractor's expense.
Each workforce member who receives information privacy and security
training must sign a certification, indicating the member’s name and the
date on which the training was completed. These certifications must be
retained for a period of six (6) years following termination of this
Agreement.

Employee Discipline. Appropriate sanctions must be applied against
workforce members who fail to comply with privacy policies and
procedures or any provisions of these requirements, including termination
of employment where appropriate.

Confidentiality Statement. All persons that will be working with
Department PHI or Pl must sign a confidentiality statement that includes,
at a minimum, General Use, Security and Privacy Safeguards,
Unacceptable Use, and Enforcement Policies. The statement must be
signed by the workforce member prior to access to Department PHI or PI.
The statement must be renewed annually. The Contractor shall retain
each person’s written confidentiality statement for Department inspection
for a period of six (6) years following termination of this Agreement.

Background Check. Before a member of the workforce may access
Department PHI or PI, a background screening of that worker must be
conducted. The screening should be commensurate with the risk and
magnitude of harm the employee could cause, with more thorough
screening being done for those employees who are authorized to bypass
significant technical and operational security controls. The Contractor shall
retain each workforce member’s background check documentation for a
period of three (3) years.

Technical Security Controls

Workstation/Laptop encryption. All workstations and laptops that store
Department PHI or PI either directly or temporarily must be encrypted
using a FIPS 140-2 certified algorithm which is 128bit or higher, such as
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Advanced Encryption Standard (AES). The encryption solution must be
full disk unless approved by the Department Information Security Office.

Server Security. Servers containing unencrypted Department PHI or Pl
must have sufficient administrative, physical, and technical controls in place
to protect that data, based upon a risk assessment/system security review.

Minimum Necessary. Only the minimum necessary amount of Department
PHI or PI required to perform necessary business functions may be copied,
downloaded, or exported.

Removable media devices. All electronic files that contain Department
PHI or Pl data must be encrypted when stored on any removable media or
portable device (i.e. USB thumb drives, floppies, CD/DVD, Blackberry,
backup tapes etc.). Encryption must be a FIPS 140-2 certified algorithm
which is 128bit or higher, such as AES.

Antivirus software. All workstations, laptops and other systems that process
and/or store Department PHI or Pl must install and actively use comprehensive
anti-virus software solution with automatic updates scheduled at least daily.

Patch Management. All workstations, laptops and other systems that
process and/or store Department PHI or Pl must have critical security
patches applied, with system reboot if necessary. There must be a
documented patch management process which determines installation
timeframe based on risk assessment and vendor recommendations. At a
maximum, all applicable patches must be installed within 30 days of vendor
release. Applications and systems that cannot be patched within this time
frame due to significant operational reasons must have compensatory
controls implemented to minimize risk until the patches can be installed.
Applications and systems that cannot be patched must have compensatory
controls implemented to minimize risk, where possible.

User IDs and Password Controls. All users must be issued a unigue user
name for accessing Department PHI or PI. Username must be promptly
disabled, deleted, or the password changed upon the transfer or termination of
an employee with knowledge of the password. Passwords are not to be
shared. Passwords must be at least eight characters and must be a non-
dictionary word. Passwords must not be stored in readable format on the
computer. Passwords must be changed at least every 90 days, preferably
every 60 days. Passwords must be changed if revealed or compromised.
Passwords must be composed of characters from at least three of the following
four groups from the standard keyboard:
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1) Upper case letters (A-Z)

2) Lower case letters (a-z)

3) Arabic numerals (0-9)

4) Non-alphanumeric characters (punctuation symbols)

Data Destruction. When no longer needed, all Department PHI or PI must be
wiped using the Gutmann or US Department of Defense (DoD) 5220.22-M (7
Pass) standard, or by degaussing. Media may also be physically destroyed in
accordance with NIST Special Publication 800-88. Other methods require prior
written permission of the Department Information Security Office.

System Timeout. The system providing access to Department PHI or Pl
must provide an automatic timeout, requiring re-authentication of the user
session after no more than 20 minutes of inactivity.

Warning Banners. All systems providing access to Department PHI or Pl
must display a warning banner stating that data is confidential, systems
are logged, and system use is for business purposes only by authorized
users. User must be directed to log off the system if they do not agree
with these requirements.

System Logging. The system must maintain an automated audit trail
which can identify the user or system process which initiates a request for
Department PHI or PI, or which alters Department PHI or PI. The audit
trail must be date and time stamped, must log both successful and failed
accesses, must be read only, and must be restricted to authorized users.
If Department PHI or Pl is stored in a database, database logging
functionality must be enabled. Audit trail data must be archived for at
least 3 years after occurrence.

Access Controls. The system providing access to Department PHI or Pl
must use role based access controls for all user authentications, enforcing
the principle of least privilege.

Transmission encryption. All data transmissions of Department PHI or
PI1 outside the secure internal network must be encrypted using a FIPS
140-2 certified algorithm which is 128bit or higher, such as

AES. Encryption can be end to end at the network level, or the data files
containing Department PHI can be encrypted. This requirement pertains
to any type of Department PHI or Pl in motion such as website access, file
transfer, and E-Mail.

Intrusion Detection. All systems involved in accessing, holding,
transporting, and protecting Department PHI or Pl that are accessible via
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the Internet must be protected by a comprehensive intrusion detection and
prevention solution.

Audit Controls

A.

System Security Review. Contractor must ensure audit control
mechanisms that record and examine system activity are in place. All
systems processing and/or storing Department PHI or Pl must have at
least an annual system risk assessment/security review which provides
assurance that administrative, physical, and technical controls are
functioning effectively and providing adequate levels of protection.
Reviews should include vulnerability scanning tools.

Log Reviews. All systems processing and/or storing Department PHI or
Pl must have a routine procedure in place to review system logs for
unauthorized access.

Change Control. All systems processing and/or storing Department PHI
or PI must have a documented change control procedure that ensures
separation of duties and protects the confidentiality, integrity and
availability of data.

Business Continuity / Disaster Recovery Controls

A.

Emergency Mode Operation Plan. Contractor must establish a
documented plan to enable continuation of critical business processes and
protection of the security of Department PHI or Pl held in an electronic
format in the event of an emergency. Emergency means any
circumstance or situation that causes normal computer operations to
become unavailable for use in performing the work required under this
Agreement for more than 24 hours.

Data Backup Plan. Contractor must have established documented
procedures to backup Department PHI to maintain retrievable exact
copies of Department PHI or Pl. The plan must include a regular schedule
for making backups, storing backups offsite, an inventory of backup
media, and an estimate of the amount of time needed to restore
Department PHI or Pl should it be lost. At a minimum, the schedule must
be a weekly full backup and monthly offsite storage of Department data.

Paper Document Controls

A.

Supervision of Data. Department PHI or Pl in paper form shall not be left
unattended at any time, unless it is locked in a file cabinet, file room, desk
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or office. Unattended means that information is not being observed by an
employee authorized to access the information. Department PHI or Pl in
paper form shall not be left unattended at any time in vehicles or planes
and shall not be checked in baggage on commercial airplanes.

Escorting Visitors. Visitors to areas where Department PHI or Pl is
contained shall be escorted and Department PHI or PI shall be kept out of
sight while visitors are in the area.

Confidential Destruction. Department PHI or Pl must be disposed of
through confidential means, such as cross cut shredding and pulverizing.

Removal of Data. Only the minimum necessary Department PHI or Pl
may be removed from the premises of the Contractor except with express
written permission of the Department. Department PHI or Pl shall not be
considered "removed from the premises” if it is only being transported
from one of Contractor's locations to another of Contractors locations.

Faxing. Faxes containing Department PHI or PI shall not be left
unattended and fax machines shall be in secure areas. Faxes shall
contain a confidentiality statement notifying persons receiving faxes in
error to destroy them. Fax numbers shall be verified with the intended
recipient before sending the fax.

Mailing. Mailings containing Department PHI or Pl shall be sealed and
secured from damage or inappropriate viewing of such PHI or PI to the
extent possible. Mailings which include 500 or more individually
identifiable records of Department PHI or Pl in a single package shall be
sent using a tracked mailing method which includes verification of delivery
and receipt, unless the prior written permission of the Department to use
another method is obtained.
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STATE OF CALIFORNIA - DEPARTMENT OF GENERAL SERVICES

STANDARD AGREEMENT AGREEMENT NUMBER PURCHASING AUTHORITY NUMBER (If Applicable)
STD 213 (Rev. 03/2019) 18-95290

1. This Agreement is entered into between the Contracting Agency and the Contractor named below:

CONTRACTING AGENCY NAME
Department of Health Care Services

CONTRACTOR NAME
City of Berkeley Department of Health, Housing and Community Services

2. The term of this Agreement is:

START DATE
July 1, 2018

THROUGH END DATE
June 30, 2021

3. The maximum amount of this Agreement is:
$0.00 (Zero Dollars)

4. The parties agree to comply with the terms and conditions of the following exhibits, which are by this reference made a part of the Agreement.

EXHIBITS TITLE PAGES
Exhibit A Program Specification (including Special Terms and Conditions) 21
Exhibit A Attachment | - Request for Waiver 1
Exhibit B Funds Provision 1
Exhibit C * General Terms and Conditions (GTC 04/2017)

Exhibit D Information Confidentiality and Security Requirements 7
Exhibit E Privacy and Information Security Provisions (including Attachment A) 32

Items shown with an asterisk (*), are hereby incorporated by reference and made part of this agreement as if attached hereto.
These documents can be viewed at https://www.dgs.ca.gov/OL5/Resources

IN WITNESS WHEREOF, THIS AGREEMENT HAS BEEN EXECUTED BY THE PARTIES HERETO.

CONTRACTOR

CONTRACTOR NAME (if other than an individual, state whether a corporation, partnership, etc.)
City of Berkeley Department of Health, Housing and Community Services

CONTRACTOR BUSINESS ADDRESS ary STATE  |ZIP
2180 Milvia St., 2nd Floor, Berkeley, CA 94704 Berkeley CA 94704
PRINTED NAME OF PERSON SIGNING TITLE

Dee Williams-Ridley City Manager

CONTRACTOR AUTHORIZED SIGNATURE DATE SIGNED
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STATE OF CALIFORNIA - DEPARTMENT OF GENERAL SERVICES
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STANDARD AGREEMENT AGREEMENT NUMBER PURCHASING AUTHORITY NUMBER (If Applicable}
STD 213 (Rev. 03/2019) ' 18-95290

STATE OF CALIFORNIA
CONTRACTING AGENCY NAME
Department of Health Care Services
CONTRACTING AGENCY ADDRESS ary STATE  |ZIP
1000 G Street. 4th Floor, MS 4200 Sacramento CA 95814
PRINTED NAME OF PERSON SIGNING TITLE I
Carrie Talbot SSM |, Contract Section
CONTRACTING AGENCY AUTHORIZED SIGNATURE DATE SIGNED

CALIFORNIA DEPARTMENT OF GENERAL SERVICES APPROVAL

EXEMPTION (If Applicable)
W&l Code §14703
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Office of the City Manager

CONSENT CALENDAR

October 13, 2020

To: Honorable Mayor and Members of the City Council
From: Dee Williams-Ridley, City Manager
Submitted by: Scott Ferris, Director, Parks Recreation and Waterfront

Subject: Lease Agreement for 225 University Avenue — Qasemi Abdul Mogim dba
Berkeley Sportsman Center

RECOMMENDATION

Adopt first reading of an Ordinance authorizing the City Manager to execute a lease
agreement and necessary amendments with Qasemi Abdul Mogim, doing business as
Berkeley Sportsman Center, at 225 University Avenue at the Berkeley Marina for a term
of three years, with a two-year option.

FISCAL IMPACTS OF RECOMMENDATION

Total rent for the subject building will be $3,200/month, increasing annually by 3%. This
is approximately 30% more than the current rent paid for the premises. The tenant
agrees to make an estimated $65,000 in improvements to the building. Revenue from
this lease will be deposited into the Marina Fund, budget code 608-52-544-592-0000-
000-000-461120-.

CURRENT SITUATION AND ITS EFFECTS

In 2016, Ordinance 7,453-N.S. was established to authorize a lease agreement with the
Berkeley Sportsman Center to operate the bait shop at the City-owned property at 225
University Avenue. The lease expired in 2019 and has been in month-to-month holdover
status since then. In early 2020, City staff released a Request for Applications for the
premises. The City received two complete applications and selected Mr. Mogim’s
proposal as best serving the Marina community. Mr. Mogim has a history of successfully
operating the Bait Shop and will continue to open as early as 4:30am during crab and
salmon seasons to serve the fishing community. Mr. Mogim will pay approximately 30%
more in rent; and will invest an estimated $65,000 in the building, including for
improvements to build out a new pizza kitchen.

BACKGROUND

The premises, known as the Bait Shop, is located at 225 University Ave, in front of
Hana Japan Restaurant, located at the Berkeley Waterfront. It is 1,800 Sq. Ft. of
commercial area with 800 Sq. Ft. of basement. It has operated as a Bait Shop since
1996. In 2004, the premises was leased with Hana Japan to the Bay Point
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Lease for 225 University Avenue — Berkeley Sportsman Center CONSENT CALENDAR
October 13, 2020

Development. In 2013, Mr. Mogim took over operation of the Bait shop and later entered
a 4-year lease term with the City the following year. In December 2019, the lease
agreement expired and went into holdover clause, month-to-month. The business
continues to operate as the Berkeley Sportsman’s Center and is offering groceries,
convenience items, sundries, fishing equipment, and frozen bait during the Shelter in
Place orders.

ENVIRONMENTAL SUSTAINABILITY

Lease revenue generated at the Waterfront is required to be reinvested into the public
trust lands overseen by the City, and supports the City’s environmental/ecological
educational programming at the Shorebird Park Nature Center, habitat maintenance at
Cesar Chavez Park, and capital projects.

RATIONALE FOR RECOMMENDATION

If adopted, this lease agreement will bring a 30% increase in revenue to the Marina

Fund. The tenant will also invest $45,000-$65,000 in the building, and open a pizza
kitchen that will introduce a new amenity for the Marina community. This will provide
needed revenue to the Marina Fund and improve waterfront services for the public.

CONTACT PERSON

Scott Ferris, Director, Parks, Recreation and Waterfront, 981-6711

Christina Erickson, Deputy Director, Parks, Recreation and Waterfront, 981-6703
Alexandra Endress, Waterfront Manager, Parks, Recreation and Waterfront, 981-6737

Attachments:
1: Ordinance
Exhibit A: Lease Agreement
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ORDINANCE NO. -N.S.

LEASE AGREEMENT: QASEMI ABDUL MOQIM DBA BERKELEY SPORTSMAN
CENTER, FOR THE PROPERTY AT 225 UNIVERSITY AVENUE

BE IT ORDAINED by the Council of the City of Berkeley as follows:

Section 1.

The City Manager or designee is hereby authorized to execute a three-year lease
agreement with a two-year option with Qasemi Abdul Mogim dba Berkeley Sportsman
Center, for the property at 225 University Avenue in Berkeley, CA. Such lease shall be
on substantially the same terms as set forth in Exhibit A.

Section 2.

The rent will be $3,200/month with an annual increase of 3%. Berkeley Sportsman Center
will make improvements to the building estimated at $65,000, including upgrades to open
a pizza kitchen. Revenue from this lease will be deposited into the Marina Fund, budget
code 608-52-544-592-0000-000-000-461120-.

Section 3.
Copies of this Ordinance shall be posted for two days prior to adoption in the display case
located near the walkway in front of Council Chambers, 2134 Martin Luther King Jr. Way.
Within 15 days of adoption, copies of this Ordinance shall be filed at each branch of the
Berkeley Public Library and the title shall be published in a newspaper of general
circulation.

Exhibits
A: Lease Agreement
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* EXHIBIT A

CITY OF BERKELEY

IMPROVED PROPERTY LEASE
Between

THE CITY OF BERKELEY, A CHARTER CITY
ORGANIZED AND EXISTING UNDER THE LAWS
OF THE STATE OF CALIFORNIA

as Landlord,

and

Qasemi Abdul Mogim
DBA Berkeley Sportsman Center ,

as Tenant.

For the Property at

225 University Avenue
Berkeley, CA
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PROPERTY LEASE
BASIC LEASE INFORMATION
. Landlord: City of Berkeley, a California municipal corporation
2180 Milvia Street
Berkeley, CA 94704
Attention: Director, Parks, Recreation & Waterfront
Telephone: (510) 981-6700
Facsimile: (510) 981-6710
Tenant: Qasemi Abdul Moqim dba Berkeley Sportsman Center
3794 Castro Valley Blvd.

Castro Valley, CA 94546
Telephone: (510) 849-2727
Facsimile: N/A

Email: monesaq@yahoo.com

. Tenant Trade Name: Tenant shall operate under the trade name Berkeley Sportsman Center

Effective Date: November 1, 2020

Property: The ground floor (approximately 1,800 square feet), the basement area
(approximately 800 square feet), and the exterior hardscape to the south and east of the
building (“Premises”) of the building commonly known and referred to as 225 University
Avenue, Berkeley, CA 94710, (the “Building”).

Permitted Uses: Tenant shall operate a retail establishment on the property that provides a
variety of convenience items, groceries, prepared foods and service the sale of fishing
equipment, licenses and bait and tackle as described in Exhibit B- Scope of Services.

Initial Term: Three (3) Year(s) with an option to renew for two (2) Year(s),
commencing as of November 1, 2020.
(“Commencement Date”).

Rent: $3,200.00 per month with 3% annual increase

Security Deposit: N/A

Guarantor: Not required with this Lease.

Permitted Uses: The Basic Lease Information set forth above and the Exhibits attached

hereto are incorporated into and made a part of the following Lease. In the event of any
conflict between the Basic Lease Information and terms of the Lease, the terms of the Lease
shall control.

LANDLORD’S INITIALS TENANT’S INITIALS
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LEASE

THIS LEASE is made by and between the CITY OF BERKELEY, a Charter City
organized and existing under the laws of the State of California ("Landlord or City") and Qasemi
Abdul Moqim DBA Berkeley Sportsman Center, a California corporation, doing business at 225
University Avenue in Berkeley, CA ("Tenant").

WITNESSETH:

Landlord hereby leases to Tenant, and Tenant hereby leases from Landlord, the Property
for the term and subject to the terms, covenants, agreements and conditions set forth below, to
each and all of which Landlord and Tenant hereby mutually agree.

1. DEFINITIONS

Unless the context otherwise specifies or requires, the following terms shall have the
meanings herein specified:

A. "Affiliate," as to any person, shall mean such person's partners, members,
commissioners, officers, employees, volunteers and agents.

B. "Building" shall mean the ground floor (approximately 1,800 square feet), the
basement area (approximately 800 square feet), and the exterior hardscape to the south and east
of the building commonly known and referred to as 225 University, as more fully described on
Exhibit A, attached hereto. -

C. "Lease Year" shall mean each consecutive twelve-calendar-month period during
the term of the Lease commencing upon the effective date of the Lease.

D. "Property" shall mean the property described on Exhibit A, including all
building(s) and other improvements on, or appurtenances to, such property.

2. TERM

A. The Initial Term shall commence on the November 1, 2020 (“Lease
Commencement Date”) and expire on October 31, 2025 (“Lease Expiration Date”).

B. Tenant is granted the option (“Extension Option™) to extend the initial term of this
lease for an additional term of two (2) years (“Extension Term”) provided all of the Extension
Conditions are met.

C. “Extension Conditions” shall mean, as a condition to Tenant exercising each
Extension Option: (a) Tenant gives Landlord written notice no less than eight (8) months prior
to the commencement of the Extension Term, as applicable, that Tenant is exercising the
Extension Option; (b) at the date the applicable Extension Option is exercised, and at the
commencement of the Extension Term, as applicable, no Event of Default has occurred and is
continuing; and (c) Tenant has not been more than ten (10) days late in the payment of any or
all rent more than a total of three (3) times for all periods prior to the commencement of the
Extension Term.

6
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D. If Landlord, in its sole discretion, determines that Tenant has complied with all
Extension Conditions, at least sixty (60) days prior to the Lease Expiration Date, Landlord
shall provide written notice to Tenant of any additional improvements that will be required to
be completed by Tenant or increase in rent during the five-year Extension Term and shall
provide notice of its determination to grant renewal of the lease upon condition that Tenant
agrees, at least thirty (30) days prior to the expiration of the Initial Term.

E. If, after Landlord's initial determination that Tenant has complied with the
Extension Conditions but prior to the Lease Expiration Date, Landlord determines, at its sole
discretion, that Tenant has failed to comply with any of the Extension Conditions, Landlord
may revoke the granting of the Extension Term and seek applicable remedies under the Lease,
including, but not limited to Paragraph 18.

F. At the Lease Expiration Date, or expiration of the Extension Term, or any sooner
termination of this lease due to default, Tenant agrees to quit and surrender possession of the
Property and its appurtenances to Landlord in good order and condition. Tenant agrees to
reimburse the Landlord for any damage done to the Property caused by Tenant’s occupation or
tenancy excepting reasonable wear and tear and damage by the elements. Tenant shall not
leave or allow to remain on the property any garbage, refuse, debris, or personal property.
Tenant will pay Landlord any removal costs incurred by Landlord. At the end of the tenancy,
Tenant agrees to deliver the property keys to the Landlord in person or by mail to the
Landlord’s designated agent.

3. RENT.

A. Fixed Rent. Tenant shall pay to Landlord as rent for its use and occupancy of the
Property a monthly rent beginning at Three Thousand Two Hundred Dollars
($3,200.00) per month, and escalating as summarized in the table below:

Lease Period Beginning: | Monthly Rent Due Annual Rent Due
November 1, 2020 $3,200.00 $38,400.00
November 1, 2021 $3,296.00 $39,552.00
November 1, 2022 $3,394.88 $40,738.56
November 1, 2023 $3,496.73 $41,960.72

Option Year Beginning:
November 1, 2024 $3,601.63 $43,219.54
November 1, 2025 $3,709.68 $44,516.16

B. Special Event Percentage Rent. Tenant shall pay to Landlord 5% of Tenant’s

gross income earned from any special events. A “special event” shall be defined as a concession
or revenue-generating event on the Property.

C. Records. Tenant shall keep complete and accurate books and accounts of its daily
gross sales in every part of its business operating at any time during the currency of this Lease
in any part of the Leased Property. Lessor and its agents and employees shall have the right at
any time during regular business hours to examine and inspect all the books and accounts of
Lessee related to gross sales, including sales tax reports, tax returns, or other reports to any
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governmental agency, for the purpose of verifying the gross sales of the business.

D. Manner of Payment. All rent and other payments due from Tenant shall be made
to Landlord in lawful money of the United States of America at Landlord's address for notice
hereunder, or to such other person or at such other place as Landlord may from time to time
designate in writing. If the term shall commence on a day between the 1st of the month and the
14th of the month, the Lease Year shall be deemed to start on the 1st of the then current month.
If the term shall commence on a day between the 15th and the end of the month, the Lease Year
shall be deemed to start on the 1st day of the following month. Special Event Percentage Rent
shall be due at the same time as Fixed Rent and shall be based on any and all special event
income earned by Tenant in the prior month.

E. Tenant understands that this Lease does not guarantee that the City, in its
regulatory capacity, will grant any particular request for a permit. Tenant understands that the
City may grant or deny such permit in its sole discretion, and may impose such terms and
conditions as it deems consistent with that discretion.

F. Delinquency and Late Charges: Interest.

1. Tenant hereby acknowledges that its late payment of rent and other sums
due hereunder will cause Landlord to incur costs not contemplated by this Lease, the exact
amount of which will be extremely difficult or impracticable to ascertain. Such costs include,
without limitation, processing and accounting charges and overtime wages. Accordingly, any
payment of rent or other sum due hereunder that remains due and unpaid for a period of ten (10)
days after it becomes due and payable shall be subject to a delinquency charge of ten percent
(10%) of the delinquent amount. The parties agree that such charge represents a fair and
reasonable estimate of the costs Landlord shall incur by reason of Tenant's late
payment. Landlord shall apply any monies received from Tenant first to any accrued
delinquency charges and then to any rent then due. Acceptance of such delinquency charges by
Landlord shall not constitute a waiver of Tenant's default with respect to such overdue
amount. The delinquency charge is in addition to all other remedies that Landlord may have
under this Lease or at law.

2. Any amount due to Landlord, if not paid when due, shall bear interest
from the date due until paid at the rate of the twelve percent (12%) per annum. Interest shall not
be payable on delinquency or late charges nor on any amounts upon which such charges are paid
by Tenant, to the extent such interest would cause the total interest to exceed that legally
permitted. Payment of interest shall not excuse or cure any default hereunder by Tenant.

F. Accord and Satisfaction. Landlord's acceptance of a lesser amount of rent or
other sum due hereunder shall not be deemed to be other than on account of the earliest rent or
payment due and shall be applied by Landlord as provided in subparagraph E. (1). No
endorsement or statement on any check or letter accompanying any such check or payment shall
be deemed an accord and satisfaction, and Landlord may accept such check or payment and
pursue any other remedy available under this Lease or at law. Landlord may accept any partial
payment from Tenant without invalidation of any contractual notice required hereunder (if
required) and without invalidation of any notice required pursuant to California Code of Civil
Procedure Section 1161, et seq., or any successor statute.
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4. PROPERTY AND OTHER TAXES

A. Possessory Interest Taxes. The property interests created by this Lease may be
subject to property taxation and Tenant, in whom the possessory interest is vested, will be
responsible for the timely payment of any property taxes levied on such possessory interest.
Tenant agrees to pay before delinquency all lawful taxes, assessments, fees or charges which at
any time may be levied by the state, county, city or any tax or assessment levying body against
the transfer of the leasehold interest hereunder upon recordation or otherwise, or upon any
activity carried on under this Lease, any interest in this Lease or any possessory right which
Tenant may have in or to the Property or the Property by reason of its use or occupancy thereof
or otherwise.

B. City of Berkeley Assessments. Tenant also shall be responsible for and shall pay
prior to delinquency all assessments imposed against the Property and/or the Property by
Landlord. Tenant acknowledges that Landlord has established certain assessment districts within
the City of Berkeley and that all properties within the assessment districts are subject to annual
assessments. Landlord reserves the right to create additional districts and to terminate any such
district(s). Landlord shall provide Tenant with written notice of each such assessment not later
than sixty (60) days before such assessment is due and payable.

C. Personal Property and Other Taxes. In addition to all other sums to be paid by
Tenant hereunder, Tenant shall pay, before delinquency, any and all taxes levied or assessed
during the term of the Lease on Tenant's equipment, furniture, fixtures, merchandise, and other
personal property located in the Property, and shall pay, or shall reimburse Landlord for, any and
all assessments (including, without limitation, all assessments for public improvements, services
or benefits, irrespective of when commenced or completed), excises, levies, business taxes,
Lease, permit, inspection and other authorization fees, transit fees, service payments in lieu of
taxes and any other fees or charges of any kind, which are levied, assessed, or imposed by any
public authority: (i) upon or measured by rental payable hereunder, including without limitation,
any gross income tax or excise tax levied by the City of Berkeley, Alameda County, the State of
California, the Federal Govermment or any other govemment body with respect to the receipt of
such rental; (ii) upon or with respect to the development, possession, leasing, operation,
management, maintenance, alteration, repair, use or occupancy by Tenant of the Property or any
portion thereof; (iii) upon, measured by or reasonably attributable to the cost or value of Tenant's
equipment, furniture, fixtures, merchandise, and other personal property located at or in the
Property or by the cost or value of any improvements made by Tenant to the Property, regardless
of whether title to such improvements shall be in Tenant or Landlord; or (iv) upon this Lease or
any document to which Tenant is a party creating or transferring an interest in the Property.

D. Tenant's Right to Contest. Tenant may, at no cost to Landlord, reasonably contest
the legal validity or amount of any taxes, assessments, or charges for which Tenant is responsible
under this Lease, and institute such proceedings as Tenant considers necessary; provided,
however, that Tenant shall at all times protect Landlord from foreclosure of any lien, and that
Landlord shall not be required to join in any proceeding or contest brought by Tenant.

5. USE OF PROPERTY
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A. Landlord and Tenant specifically agree that a material consideration of this Lease
is Tenant’s agreement to continually operate, maintain and improve the Property as first-class
commercial space, to be used in accord with the Public Trust Doctrine, and attract and serve
visitors to the Berkeley Marina.

B. Tenant is authorized to use the Property for the purpose of operating a retail shop
(establishment) to provide a variety of convenience items, groceries, prepared foods and services
including the sale of fishing licenses and bait and tackle as described in Exhibit B- Scope of
Services. Tenant proposes to build out a pizza kitchen that will sale pizza slices to go. Tenant
may conduct ancillary uses only after requesting such uses in writing and receiving authorization
by the Landlord prior to commencement.

C. Tenant shall operate its business in the Property in a manner consistent with the
use permitted herein and the standards promulgated by Landlord.

D. Tenant shall not do or permit to be done in, on, or about the Property anything
which is prohibited by or may conflict with any law, statute, ordinance or governmental rule or
regulation now in force or hereafter enacted or promulgated, which is prohibited by the standard
forms of special form or commercial general liability insurance or which may cause a
cancellation of any insurance policy covering the Berkeley Waterfront or the Property or any of
its contents, or (except with the prior written consent of Landlord) which may increase the
existing rate of or affect any special form or commercial general liability insurance or other
insurance upon the Berkeley Waterfront or the Property, or any of its contents. In the event
Tenant does or permits to be done anything or keeps or permits to be kept anything on or about
the Property or the Berkeley Waterfront which increases the existing rate of such insurance upon
Berkeley Waterfront or the Property or any of its contents, Tenant shall pay the amount of any
such increase promptly upon Landlord's demand. Tenant shall not do or permit anything to be
done which will in any way obstruct or interfere with the rights of other lawful users of Berkeley
Waterfront, including, without limitation, tenants, their employees or invitees, disturb or annoy
them, or use or allow the Property to be used for any improper, unlawful or objectionable
purpose. Tenant shall not maintain or permit any nuisance in or about the Property or commit or
suffer to be committed any waste in or upon the Property.

E. No auction, fire, bankruptcy, distress, clearance, or going-out-of-business sale
shall be conducted on the Property nor shall any sign or advertisement regarding such activity be
posted in or about the Property.

F. Tenant shall not use or permit the Property to be used in any manner or permit
anything to be brought into or kept therein which would (i) violate the certificate of occupancy
for the Property; (ii) make it impossible or extraordinarily difficult to obtain special form"
coverage, commercial general liability or other insurance required to be furnished by Tenant
under this Lease; (iii) cause structural injury to any part of the Property or the Building; (iv)
impair or interfere with the proper operation and maintenance of the Property and/or Berkeley
Waterfront; or (v) violate any of Tenant's other obligations under this Lease.

G. If any governmental license or permit shall be required for the proper and lawful
conduct of Tenant's business, Tenant shall procure and maintain such license or permit and
submit the same for inspection by Landlord. Tenant at all times shall comply with the terms and

conditions of each such license or permit.
10
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H. Nothing shall be done in or about the Property by Tenant or anyone having a
contractual relationship with Tenant that will result in substantial interference, by themselves or
third parties, with normal operation and use of Berkeley Waterfront or the means of ingress and
egress thereto ("Substantial Interference"). Tenant shall use every effort to eliminate Substantial
Interference, including legal action. If Tenant fails to bring an immediate halt to any Substantial
Interference, Landlord shall have the right (i) to designate action to Tenant, which Tenant will
undertake to eliminate such Substantial Interference and (ii) to commence any legal action to
eliminate such Substantial Interference. Any agreement entered into by Tenant with regard to
use of the Property shall contain a provision reserving to Tenant all of the necessary rights and
remedies to permit Tenant to comply with its obligations under this provision and authorizing
Landlord to enforce the terms of such provision if Tenant fails to do so.

6. USE OF BERKELEY WATERFRONT PROPERTY; PUBLIC TRUST

A. Tenant agrees that except as otherwise provided in this Lease, it is not a covenant
or condition of this Lease or of any other agreement with Tenant that Landlord undertake or
cause to be undertaken any development or redevelopment of the Property or the Berkeley
Waterfront, and Landlord shall incur no liability whatsoever to Tenant for failure to undertake
such development or redevelopment.

B. Landlord at all times shall have the right and privilege of making such changes in
and to the Berkeley Waterfront (other than the Building) from time to time which in its sole
opinion are deemed to be desirable or appropriate, including the location and relocation of
stairways, sidewalks, pathways, driveways, streets, entrances, exits, automobile parking spaces,
the direction and flow of traffic, designation of prohibited areas, landscaped areas, utilities and
all other facilities; provided, however, that the foregoing is not intended to entitle Landlord to
unreasonably effect changes that would materially and adversely affect access to or visibility of
the Property, except temporarily during periods of construction. Landlord shall have the right to
establish, promulgate, and enforce such reasonable rules and regulations concerning the Berkeley
Waterfront, as it may deem necessary or advisable for the proper and efficient management,
operation, maintenance and use thereof, and Tenant shall comply with the same.

C. Landlord at all times shall have the sole and exclusive management and control of
the Berkeley Waterfront, including, without limitation, the right to lease, license or permit the
use of space within the Berkeley Waterfront to persons for the sale of merchandise and/or
services and the right to permit advertising displays, educational displays, displays of art, special
events (including but not limited to the Fourth of July, Bay Festival, Winter on the Waterfront,
and Events approved through the City’s Special Event Permit Application Process), and
promotional activities and entertainment. Tenant acknowledges that this may impact access to
the Waterfront on several occasions each year.

D. Nothing contained herein shall be deemed to create any liability to Landlord for
any personal injury, or any damage to motor vehicles, vessels, or other property of Tenant's
members, employees or others, unless caused by the gross negligence or willful misconduct of
Landlord, its agents, servants or employees. Tenant is solely responsible for the security of the
Property, and for the safety of those using the Property pursuant to this Lease or any permits or
licenses from the City. Tenant acknowledges that if Landlord provides security guards or police
patrols for the Berkeley Waterfront or any portion thereof, Landlord does not represent,
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guarantee or assume responsibility that Tenant or any person or entity will be secure from losses
caused by the illegal acts of third parties and does not assume responsibility for any such illegal
acts. To induce Landlord to provide such security, if any, as Landlord in its sole discretion
deems reasonable, appropriate and economically feasible, Tenant hereby waives any present or
future claims Tenant may have against Landlord, whether known or unknown, for bodily injury
or property damage arising from the performance of such security agents. Landlord shall not be
obligated to provide any public liability or property damage insurance for the benefit of Tenant
or any other person or entity, each such party being responsible for its own insurance.

E. Public Trust Tidelands Requirements. Tenant acknowledges that the Property is
located on State tidelands held by the City of Berkeley in trust for the promotion of commerce,
navigation, and fishery pursuant to Chapter 347 of the California Statutes of 1913, as amended
("the Grant"), subject to the conditions, restrictions, limitations, rights, powers, and duties
reversionary rights and other rights created or reserved in the Grant. Tenant agrees that,
notwithstanding anything in this Lease to the contrary, Tenant shall use the Building and the
Property consistently with and in a manner that shall not result in a violation of the Grant or of
provisions of the Berkeley City Charter, California law or the California Constitution.

F. Landlord reserves to itself and the right to grant to others in the future
nonexclusive utility easements over, under, through, across or on the Property in locations that
will not unreasonably interfere with Tenant's access to or use of the Property. Any interference
shall be temporary, and all work on the Property shall proceed expeditiously. Tenant shall be
given reasonable notice before commencement of any work on the Property. In the event the
installation or maintenance of such future utility lines in such easements causes any damage to
the Property, or any portion thereof, or to the Building, or other facilities located upon the
Property, including but not limited to pavement, curbs and sidewalks, the same shall be repaired
by Landlord at its expense, if not so repaired by the party installing and maintaining the line.
Landlord shall hold harmless and indemnify Tenant from all claims arising out of the grant or
use of such a utility easement, except to the extent they result from the negligence or willful
misconduct of Tenant.

7. UTILITIES

A. Tenant, at Tenant’s sole cost and expense, shall be responsible and shall directly
contract and pay for any and all utilities and services required or desired by Tenant in connection
with its use or occupancy of the Property, including, but not limited to, water, sewer, gas,
electricity, telephone, computer, internet, communications services, plumbing and drain clean
out services, and alarm.

B. Landlord makes no representation or warranty that the supply of any utility or
service to the Property and/or the Building will not be interrupted, delayed or reduced.

C. Landlord shall not be liable for damages to either person or property; nor shall
Landlord be deemed to have evicted Tenant; nor shall there be any abatement of any rent; nor
shall Tenant be relieved from performance of any covenant on its part to be performed hereunder
by reason of any (i) breakdown of equipment or machinery utilized in supplying utilities or
services; (ii) interruption of or failure to supply or delay in supplying any such utilities or
services; (iii) the limitation or restriction on use of water, electricity, gas, or telecommunications
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service serving the Property or the Berkeley Waterfront; or (iv) failure to repair or cure any of
the foregoing, except in the case of Landlord's gross negligence or willful misconduct.

8. ALTERATIONS AND IMPROVEMENTS

A. Tenant acknowledges that Landlord owns the Building(s). Tenant accepts the
Building(s) from Landlord in its "as is" conditions, the conditions that exist as of the Effective
Date of this Lease. Tenant acknowledges that Landlord makes no representation or warranty
concerning (i) the physical condition of the Building(s); (ii) the Property's suitability for Tenant's
proposed use; or (iii) the presence of any Hazardous Substance in or about the Property or the
Building(s), except as otherwise expressly set forth in this Lease. Landlord has encouraged
Tenant to make its own physical inspection of all aspects of the Property and the Building(s) and
to conduct its own investigation as to the suitability of the Property and the Building(s) for
Tenant's use.

B. If Tenant proposes to make or construct any alterations, improvements, additions
or fixtures (“Alterations™) that affect any portion of the Property or any structures located on the
Property that are allowed under an existing use permit, Tenant shall first provide the Landlord
with thirty (30) days prior written notice. If Landlord raises no objections within thirty (30) days
after receipt of such notice, Tenant may proceed, provided Tenant obtains all required permits.
Tenant shall not attach any fixture or item of equipment to the Building without Landlord's prior
written consent. All such Alterations shall be made at Tenant's sole expense in accordance with
Landlord's General Design Requirements (if any) and the plans and specifications (including
specifications for materials to be used in connection therewith) and a statement of the estimated
cost of such work submitted to and approved by Landlord (collectively the "Plans and
Specifications"). Landlord, in its sole discretion, shall approve or disapprove Tenant's request
and may disapprove Tenant's use of any materials or substances, including but not limited to
asbestos and fiber glass, which Landlord, in its sole discretion, deems potentially hazardous,
toxic or threatening to health. To the extent that Tenant's work shall require a building permit or
other permits from the City of Berkeley, Bay Conservation and Development Commission
("BCDC") and/or any other governmental agency, Tenant shall not perform any of Tenant's
Work until Tenant has obtained all requisite permits. Tenant further shall comply with all
prevailing wage requirements of California Labor Code Sections 1720 et seq.; to the extent, such
requirements are applicable to Tenant's work. '

C. Except as otherwise expressly provided in this Lease, Tenant shall not repair,
replace, or modify any utility system located within the Building without the Landlord's prior
written consent. Tenant is responsible for the repair of any damage to any utility system,
structural element of the Building(s), facilities of Landlord or any other facilities arising out of
Tenant's construction activities or Tenant's negligence or willful misconduct; provided, however,
such provision is not intended to and shall not be interpreted to make any other person or entity a
third party beneficiary thereof.

D. This Lease specifically prohibits Tenants, or any other party, from expanding uses
or structures allowed on the Property beyond those designated in use permits approved by the
City of Berkeley. Notwithstanding approval of any new Use Permit allowing expansion, or any
future expansion of the uses in existing buildings, or additions to existing buildings or docks, or
construction of any new buildings or docks, or moving existing buildings onto the Property, are
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all subject to the prior written approval of the Landlord and all improvements are subject to the
environmental review and permit regulations and approvals of same by all applicable local, state,
and federal agencies.1

E. Tenant shall not substantially deface or change any floors, walls, ceilings, roofs,
or partition any of the structures or improvements on the Property without first providing thirty
(30) days written notice to Landlord. If Landlord raises no objections within thirty (30) days
after receipt of such notice, Tenant may proceed, provided Tenant obtains all required permits.
Except as may be specifically approved in writing by Landlord, Tenant shall require all
contractors to provide a labor and materials bond for the full amount of any contract for
improvements that exceed $50,000. Tenant shall pay, when due, all sums of money that may be
due or become due for any labor, services, materials, supplies or equipment furmished to or for
Tenant, in, at, upon or about the Property and which may be secured by any mechanic's, material
men’s or other lien against the Property or Landlord's interest therein.

F. Unless otherwise elected by Landlord as hereinafter provided, all Alterations
made by Tenant shall become the property of Landlord and shall be surrendered to Landlord on
or before the Lease Expiration Date, except as otherwise set forth in this Lease. Notwithstanding
the foregoing, movable equipment, trade fixtures, personal property, furniture, or any other items
that can be removed without material harm to the Property will remain Tenant's property
(collectively, "Tenant Owned Property") and shall not become the property of Landlord but shall
be removed by Tenant, at its sole cost and expense, not later than the Lease Expiration Date.
When granting consent for any Alterations that require Landlord's consent, Landlord shall
indicate whether it will require the removal of those Alterations prior to the Lease Expiration
Date. Prior to making any Alterations not requiring Landlord's consent, Tenant shall request that
Landlord notify Tenant whether Landlord requires Tenant to remove that Alteration prior to the
Lease Expiration Date. Tenant shall repair at its sole cost and expense all damage caused to the
Property or the Building by the removal of any Alterations that Tenant is required to remove or
Tenant Owned Property. Landlord may remove any Tenant Owned Property or Alterations that
Tenant is required but fails to remove at the Lease Expiration Date and Tenant shall pay to
Landlord the reasonable cost of removal. Tenant's obligations under this Section 8F shall survive
the expiration or earlier termination of this Lease. Notwithstanding the foregoing, Landlord can
elect within thirty (30) days of the termination of the Lease to require Tenant, at its cost, to
remove any equipment that Tenant has affixed to the Property.

G. Tenant shall assure that all workers are paid the prevailing rate of per diem wages,
and travel and subsistence payments (defined in applicable collective bargaining agreements
filed in accordance with Section 1773.8 of the California Labor Code), in effect on the date of
Landlord's first approval of a building permit or other approval of the work. Copies of the
applicable prevailing rate of per diem wages are on file at Landlord's principal office and will be
made available to any interested party on request. Tenant agrees to post a copy of the prevailing
rate of per diem wages at the Property. The difference between such prevailing wage rates and
the amount paid to each worker for each calendar day or portion thereof for which each worker
was paid less than the prevailing wage rate shall be paid to each worker by Tenant. In the event
Tenant fails to meet its obligations under this Section 8.G., Landlord’s remedy shall be to
enforce its indemnification rights under Section 12 below and/or seek specific performance.
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9. LIENS

Tenant shall keep the Property, the Building, and the Berkeley Waterfront free from any
liens arising out of any work performed, materials furnished or obligations incurred by
Tenant. In the event that Tenant shall not cause any such liens to be released of record, Landlord
shall have, in addition to all other remedies provided herein or by law, the right (but not the
obligation) to cause the same to be released by such means as Landlord shall deem proper,
including payment of the claim giving rise to such lien. All sums paid and all expenses incurred
by Landlord in connection therewith shall be reimbursed by Tenant promptly on
demand. Landlord shall have the right to post and keep posted on the Property any notices
(including, without limitation, notices of non-responsibility pursuant to California Civil Code
Section 3094) that Landlord may deem proper for protection of Landlord, and the Property.
Tenant shall give Landlord at least ten (10) business days' prior notice of the date of
commencement of any Tenant's work on or in the Property to allow Landlord to post such
notices.

10. TENANT AND LANDLORD MAINTENANCE OBLIGATIONS

A. Tenant agrees that during the entire term of this Lease, at its own cost and
expense, it shall keep and maintain the Building(s) on the Property, and all leasehold
improvements, fixtures, furniture, equipment and other improvements located on the Property in
good-quality order, repair and condition, as further described in Exhibit B, Maintenance
Standards. Except as otherwise provided in this Lease, Tenant shall perform, at its own cost and
expense, any and all maintenance, removal of graffiti, repairs, or rehabilitation to the Building(s),
whether required by deterioration or by operations of Tenant or otherwise. This obligation
includes any repairs to the roof.

B. Tenant accepts responsibility to make improvements and repairs to the building at
Tenant’s sole cost, estimated at $65,000, to facilitate a contemporary, clean, updated, functional,
first class commercial business. Tenant acknowledges that failure to meet this deadline shall
constitute an event of default under this Lease. Necessary improvements and repairs include, but
are not limited to:

e New refrigeration system
Kitchen remodel
Complete build-out of pizza kitchen that will serve takeaway orders.
replacement of broken kitchen equipment
a deep cleaning
a remodel/refresh of the interior (paint, wall and floor coverings, lighting, counter
tops)
repair/replacement of kitchen equipment if needed
e implementation of all necessary improvements to establish a safe, modern retail
space.

Tenant shall not open the pizza business to the public without prior approval from Landlord,
verifying that such improvements and repairs have been completed to the satisfaction of
Landlord.

15

116



Page 19 of 45 ( g

-~

C. Waiver. To the extent applicable, Tenant hereby waives the provisions of Civil
Code Sections 1941 and 1942, and any other provision of law now or hereafter in effect, with
regard to untenantable conditions of the Property or the Building.

D. "Good-quality order, repair and condition", as used herein, shall mean the
maintenance, repair, or renovation of the Building, equipment, furniture, fixtures, outdoor
lighting, signage, and appurtenances necessary to keep and maintain the Building in efficient and
attractive condition, given the nature and age of the Building, at any time during the term of this
Lease.

E. Tenant shall provide its own janitorial service for the Property, and Tenant shall
remove all of Tenant’s rubbish to such location(s) on the Property or within the Berkeley
Waterfront as may be designated by Landlord for pick-up and disposal.

F. Landlord shall maintain or cause to be maintained, at Landlord's expense, all
exterior structural elements of the Building (including the structural walls).

G. City shall use good faith efforts in providing for the safe and reasonable use of the
Building and the Berkeley Waterfront. In the event of a dispute, if Landlord and Tenant cannot
informally resolve the dispute, Tenant’s only remedy against Landlord shall be the right to
terminate this Lease, effective thirty (30) days from the delivery of written notice to Landlord.

H. Nothing in this Paragraph 10 shall be deemed to affect or impair Landlord's rights
under Paragraph 7 of this Lease. Other than Landlord’s commitment in Paragraph 8 to repair the
sewer lateral, Tenant acknowledges that Landlord has no obligation and has made no promises to
alter, remodel, improve, repair, decorate or paint the Building or to improve the Property, or any
part thereof. Landlord has made no representations respecting the condition of the Building, the
Property, or the Berkeley Waterfront, except as specifically set forth in this Lease.

11. DAMAGE OR DESTRUCTION

A. In the event the Property is damaged by fire, earthquake, flood, hurricane, act of
God, the elements, or other casualty, then (unless this Lease is terminated pursuant to this
Paragraph 11) Tenant shall forthwith repair the same, at its sole expense. In this event, Tenant
shall be solely responsible for the loss, repair, and replacement of its all equipment and leasehold
improvements.

B. Anything in subparagraph A to the contrary notwithstanding, neither Tenant nor
Landlord shall have any obligation to repair or rebuild the Property or the Building, as the case
may be, following damage or destruction thereto if the damage or destruction is due to any cause
or casualty other than one against which the responsible party is required to carry insurance or
actually does carry insurance and such party reasonably estimates that the cost of repair or
rebuilding exceeds ten percent (10%) of the replacement cost of the Property or Buildings, as the
case may be. If the responsible party elects not to repair any damage or destruction pursuant to
this provision, such party shall give the other party notice of such election within sixty (60) days
after the date of such damage or destruction; and this Lease shall terminate as of the date of such
damage or destruction.
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C. Tenant hereby waives the provisions of California Civil Code Sections 1932 and
1933 and any other statutes now or hereafter in effect which relate to termination of a lease when
leased property is damaged or destroyed and agrees that such event shall be governed by the
terms of this Lease.

12. INDEMNIFICATION

Landlord and its Affiliates shall not be liable to Tenant and, to the fullest extent permitted
by law, Tenant hereby waives all claims against each of them, for any injury to or death of any
person or damage to or destruction of property in or about the Property, the Building or the
Berkeley Waterfront by or from any cause whatsoever, including, without limitation, gas, fire,
oil, electricity or leakage or invasion of water or contaminants of any character from the roof,
walls, basement, subsurface or other portion of the Property, the Building or Berkeley
Waterfront, except any injury to or death of any person or damage to or destruction of any
property which is caused solely by the willful misconduct of Landlord or its Affiliates. Tenant
shall indemnify each of said parties and hold them harmless from and against any and all
penalties, liability, claims, losses, damages, (including consequential damages), injury, cost and
expense, including attorneys' fees and disbursements, arising out of or related to (i) Tenant's
breach of any obligations under this Lease, or (ii) claims of injury to or death of persons or
damage to property resulting directly or indirectly from Tenant's use or occupancy of the
Property or activities of Tenant, its employees, agents, contractors or invitees in or about the
Property, Building or Berkeley Waterfront or (iii) claims of injury to or death of persons or
damage to property by Tenant or third parties (except Landlord) resulting from any cause or
causes whatsoever while in or upon the Property or the Building. Such indemnity shall include,
without limitation, the obligation to reimburse all costs of defense, including the legal fees for
counsel selected by Landlord.

13. INSURANCE
A. Tenant, at its sole expense, shall procure and maintain the following insurance:

1. Commercial general liability insurance insuring Tenant against any liability
arising out of its use, occupancy, repair or maintenance of the Property or the Building, with a
combined single limit of not less than $2,000,000 for injury to or death of one or more persons in
any one accident or occurrence and property damage in any one accident or occurrence. Such
comprehensive general liability insurance shall include fire liability coverage and public liability
and property damage insurance, including personal injury, broad form property damage, blanket
contractual, and other coverage as may be reasonably required by Landlord. Landlord shall have
the right, from time to time, to require Tenant to increase the amount of its comprehensive
general liability insurance coverage if, in Landlord's reasonable opinion, the amount of such
coverage is not sufficient in light of the risks insured and Tenant's use of the Property or
Berkeley Waterfront.

2. Special form property insurance for the full replacement cost of damage to the
Building, including, without limitation, alterations, Tenant's Work, trade fixtures, furnishings,
equipment, goods and inventory, and, during any term of construction of Tenant's Work,
builders' All-Risk Insurance. Such insurance shall include coverage for vandalism and malicious
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mischief and cost of demolition and increased cost of construction by reason of changes in
applicable ordinances/laws and shall not contain a co-insurance clause.

B. All policies of insurance and all renewals thereof shall be approved as to form and
sufficiency by Landlord's Risk Manager and shall be issued by good and responsible companies
qualified to do and doing business in California and rated A+: XIII or better in the most recent
version of Best's Insurance Guide. Each of the required insurance coverage’s except for workers
compensation (i) shall name Landlord and each of its Affiliates as additional insured and, with
respect to casualty insurance, as their respective interests may appear and (ii) shall provide that it
may not be canceled or altered by the insurer in such manner as to adversely affect the coverage
unless sixty (60) days' prior notice is given by certified mail to Landlord at the address set forth
in Paragraph 33 below, or to such place as Landlord may from time to time designate in a notice
to Tenant.

C. An original certificate of each policy of insurance shall be delivered to Landlord
prior to the date the Property is delivered to Tenant and from time to time during the Term. If
Tenant shall fail to procure or maintain any insurance required hereunder or shall fail to furnish
to Landlord any duplicate policy or certificate, Landlord may obtain such insurance; and any
premium or cost paid by Landlord for such insurance shall be reimbursed by Tenant promptly
upon Landlord's demand. Tenant shall make good faith efforts to ensure that at least sixty (60)
days prior to the expiration of any such policy, an extension endorsement showing that such
insurance coverage has been or will be renewed or extended shall be delivered to Landlord and
if, despite such good faith efforts, such extension endorsement cannot be timely delivered,
Tenant shall cause to be delivered to Landlord within said time other reasonable documentary
evidence of renewal of coverage and shall continue exercising diligent efforts to deliver to
Landlord the required extension endorsement. If such coverage is canceled or reduced, Tenant,
within ten (10) days after receipt of written notice of such cancellation or reduction in coverage
but in no event later than the effective date of cancellation or reduction, shall deliver to Landlord
a certificate showing that the required insurance has been reinstated or provided through another
insurance company(ies). Upon Tenant's failure to so deliver such certificate, Landlord may,
without further notice and at its option, (1) exercise Landlord's rights as provided in this Lease or
(2) procure such insurance coverage at Tenant's expense and Tenant shall promptly reimburse
Landlord for such expense. .

D. If any of the insurance required in this Paragraph 13 is provided under a claims-
made form of policy, Tenant shall maintain such coverage continuously throughout the Term and
without lapse for a period of not less than five (5) years beyond the termination of this Lease, to
the effect that should occurrences during the Term give rise to claims made after termination of
this Lease, such claims shall be covered by such claims-made policies.

E. Each of Tenant's property insurance policies insuring the Property and Tenant's
property in the Property shall include a waiver of the insurer's right of subrogation against
Landlord, or, if such waiver should be unobtainable or unenforceable, (i) an express agreement
that such policy shall not be invalidated if the assured waives, before the casualty, the right of
recovery against any party responsible for a casualty covered by the policy or (ii) any other form
of permission concerning the assured's right to waive its right of recovery. If such waiver,
agreement or permission shall not be, or shall cease to be, obtainable, Tenant shall so notify
Landlord promptly after learning thereof.
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F. Tenant hereby releases Landlord with respect to any claim (including a claim for
negligence) which Tenant might otherwise have against Landlord for loss, damage or destruction
of Tenant's property occurring during the Term to the extent to which Tenant is insured under a
policy(ies) containing a waiver of subrogation or agreement or permission to release liability, as
provided in E. above. If, notwithstanding the recovery of insurance proceeds by Tenant for such
loss, damage or destruction, Landlord is liable to Tenant with respect thereto or is obligated
under this Lease to make replacement, repair, restoration or payment, then (provided Tenant's
right of full recovery under its insurance policies is not thereby prejudiced or otherwise adversely
affected) the amount of the net proceeds of the Tenant's insurance against such loss, damage or
destruction shall be offset against Landlord's liability to Tenant therefore or shall be made
available to Landlord to pay for replacement, repair or restoration, as the case may be. Nothing
contained herein shall relieve either party of any duty to repair, restore or rebuild imposed
elsewhere in this Lease or shall nullify any abatement of rent provided for elsewhere in this
Lease.

G. If a death, serious personal injury or substantial property damage occurs in
connection with the performance of this Lease, Tenant shall immediately notify the Landlord's
Risk Manager. If any accident occurs in connection with this Lease, Tenant shall promptly
submit a written report to Landlord, in such form as the Landlord may require. This report shall
include the following information: 1) name and address of the injured or deceased person(s); 2)
name and address of Tenant's subtenant, if any; 3) name and address of Tenant's liability
insurance carrier; and 4) a detailed description of the accident, including whether any of
Landlord's equipment, tools or materials were involved.

14. COMPLIANCE WITH LAWS

A. Tenant, at its sole expense, shall promptly comply with all laws, ordinances, rules,
regulations, permits or requirements now or hereafter in effect (whether foreseen or unforeseen
by Landlord or Tenant), with the requirements of any board of fire underwriters or similar body
now or hereafter constituted; with any occupancy certificate issued by any public officer and
with the provisions of all recorded documents affecting the Property, insofar as any of the
foregoing relate to or affect the condition, use or occupancy of the Property or the Building.
Such compliance by Tenant shall include, without limitation, compliance with all obligations to
alter, maintain, or restore the Property (and, as applicable, the Building), or construct
improvements in or to the Property, regardless of cost and regardless of when during the term of
the Lease the work is required.

B. Tenant acknowledges that conducting its operations at the Property and making
certain alterations and improvements may require an authorization, approval or permit
(collectively, "Regulatory Approval") from a governmental authority having jurisdiction over the
Property, including but not limited to BCDC. Tenant shall be solely responsible for obtaining
any such Regulatory Approval, and Tenant shall not seek any Regulatory Approval without first
obtaining the approval of Landlord. All costs associated with applying for and obtaining any
necessary Regulatory Approval shall be borne by Tenant. Tenant shall be solely responsible for
complying with any and all conditions imposed by regulatory agencies as part of a Regulatory
Approval; however, Landlord shall not take any action that would materially interfere or prevent
Tenant from complying with all such conditions. Any fines or penalties imposed as a result of
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the failure of Tenant to comply with the terms and conditions of any Regulatory Approval shall
be paid and discharged by Tenant, and Landlord shall have no liability, monetary or otherwise,
for said fines and penalties, except to the extent that such fines or penalties were caused by the
willful acts or omissions of Landlord. To the fullest extent permitted by law, Tenant agrees to
indemnify and hold Landlord and its officers, agents and employees harmless from and against
any loss, expense, cost, damage, attorneys' fees, penalties, claims or liabilities which Landlord
may incur as a result of Tenant's failure to timely obtain or comply with the terms and conditions
of any Regulatory Approval. Landlord agrees to cooperate (but only to the same extent and in
the same manner as a non-public entity could so cooperate, and not as an exercise of Landlord's
police or regulatory power) with Tenant in filing, processing and obtaining all Regulatory
Approvals, and upon request of Tenant, to join with Tenant as co-applicant in filing, processing
and obtaining all Regulatory Approvals; provided, however, that Landlord may refuse to file,
process or obtain Regulatory Approvals or to join Tenant as a co-applicant if Landlord
determines in its sole and absolute discretion that it is not in Landlord's best interest to do so.
Nothing contained herein shall be deemed to limit or otherwise constrain Landlord's discretion,
powers and duties as a regulatory agency with certain police powers.

C. Tenant understands and agrees that Landlord is entering into this Lease in its
capacity as a landowner with a proprietary interest in the Property and not as a regulatory agency
of the City of Berkeley with certain police powers. Landlord's legal status shall in no way limit
the obligation of Tenant to obtain any required approvals from Landlord's departments, boards or
commissions that have jurisdiction over the Property. By Landlord's entering into this Lease,
neither Landlord nor any of Landlord's Council, boards, commissions, agencies, departments, or
Affiliates obligates itself to any other governmental agent, board, commission or agency, or to
Tenant, or to any other individual or entity, with regard to any discretionary action relating to
development or operation of the Property or Berkeley Waterfront. Discretionary action includes
but is not limited to rezonings, variances, environmental clearances, or any other governmental
agency approvals that may be required or desirable for the improvement, alteration, or operation
of the Property or Berkeley Waterfront. By entering into this Lease, Landlord is in no way
modifying or limiting the obligation of Tenant to cause the Property to be used and occupied in
accordance with all laws.

15. ASSIGNMENT AND SUBLEASE

A. Any provision of this Lease to the contrary notwithstanding, Tenant shall not
directly or indirectly, by operation of law or otherwise, transfer, assign, pledge, encumber or
hypothecate this Lease or all or any portion of the Property or Tenant's interest in and to the
Property (collectively, an "Assignment") or sublet the Property or any portion thereof or permit
the Property or any portion thereof to be used, occupied or managed by anyone other than Tenant
pursuant to any Lease, use or concession agreement or otherwise (collectively, a "Sublease")
without Landlord’s prior written consent in each instance.

B. If Tenant is a partnership or a limited liability company, any cumulative transfer
of more than fifty percent (50%) of the partnership or the limited liability company membership
interests, as applicable, shall constitute an Assignment and shall require Landlord's consent.
Without limiting the foregoing, it shall constitute an Assignment and shall require Landlord's
consent if: (a) Tenant is a limited partnership, and there is a transfer of a general partner interest;
or (b) if Tenant is a limited liability company, and there is a transfer of any managing members
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interest. If Tenant is a corporation, any change in a controlling interest of the voting stock of
the corporation shall constitute an Assignment and shall require Landlord's prior consent.

C. Neither this Lease nor any interest therein shall be assignable or transferable in
proceedings in attachment, garnishment or execution against Tenant, in voluntary or involuntary
proceedings in bankruptcy or insolvency or receivership taken by or against Tenant or by any
process of law. Possession of the Property shall not be divested from Tenant in such proceedings
or by any process of law without the prior written consent of Landlord.

D. Tenant expressly waives any rights that it might otherwise be deemed to possess
pursuant to applicable law, including without limitation, Section 1997.040 of the California Civil
Code, to limit any remedy of Landlord pursuant to Section 1951.2 or 1951.4 of the Code by
means of proof that enforcement of a restriction on use of the Property would be unreasonable.

16. INSPECTION

Landlord may enter the Property at all reasonable times (with reasonable advance notice
except in case of emergency) (i) to inspect the same; (ii) to exhibit the same to prospective
purchasers, mortgagees or tenants; (iii) to conduct tests, inspections and surveys to determine
whether Tenant is complying with all of its obligations hereunder; (iv) to post notices of non-
responsibility or other notices that may be permitted hereunder; (v) to post "to Lease" signs of
reasonable size upon the Property during the last ninety (90) days of the Term; and (vi) to make
repairs required or permitted to be made by Landlord or repairs to any adjoining space or any
utility systems or to make repairs, alterations or additions to any other portion of the Building or
Berkeley Waterfront; provided, however, that all such work shall be done as promptly and with
as little interference to Tenant as reasonably possible. Tenant hereby waives all claims against
Landlord for any injury or inconvenience to or interference with Tenant's business or any loss of
occupancy or quiet enjoyment of the Property resulting from Landlord's entry into the Property
or any work performed therein by Landlord. Landlord shall at all times have a key to all doors in
and about the Property (excluding Tenant's vaults, safes and similar areas designated by Tenant
in writing in advance), and Landlord shall have the right to use any and all means which
Landlord may deem proper in an emergency to obtain entry to the Property. Tenant also shall
provide Landlord with written notice of the name, address, telephone number and Tenant's
account number of the burglar alarm company (if any) utilized by Tenant for the Property. Any
entry to the Property by any of said means or otherwise shall not under any circumstances be
deemed a forcible or unlawful entry into or a detainer of the Property or an eviction (actual or
constructive) of Tenant from the Property.

17. DEFAULT

The occurrence of any one of the following shall constitute an event of default on the part
of Tenant:

A. Failure to Use Property. Failure to use the Property as specified in Paragraphs 5

and 6.

B. Nonpayment of Rent. Failure to pay any installment of rent or any other sum due
and payable hereunder upon the date when such payment is due, such failure continuing for a
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period of five (5) days after written notice of such failure; provided, however, that Landlord shall
not be required to provide such notice more than twice during any consecutive twelve (12)
months with respect to non-payment of any portion of rent, the third such non-payment during
any consecutive twelve (12) months constituting an event of default without requirement of
notice.

C. Other Obligations. Failure to perform any obligation, agreement or covenant
under this Lease, such failure having continued for thirty (30) days after notice of such failure
from Landlord or such longer period as is reasonably necessary to remedy such default, provided
that Tenant has commenced to remedy the default within such thirty (30) day period and shall
continuously and diligently pursue such remedy until such default is cured.

D. General Assignment. A general assignment by Tenant for the benefit of creditors.

E. Bankruptey. The filing of a voluntary petition in bankruptcy by Tenant, or the
filing of an involuntary petition by Tenant's creditors, which involuntary petition remains
undischarged for a period of thirty (30) days. In the event that under applicable law the trustee in
bankruptcy or Tenant has the right to affirm this Lease and to continue to perform the obligations
of Tenant hereunder, such trustee or Tenant, in such time period as may be permitted by the
bankruptcy court having jurisdiction, shall cure all defaults of Tenant hereunder outstanding as
of the date of affirmance and shall provide to Landlord such adequate assurances as may be
necessary to ensure Landlord of the continued performance of Tenant's obligations
hereunder. Any transferee (by operation of law or otherwise) must provide Landlord with
adequate assurance of its future performance under this Lease. In the event of Tenant's
bankruptcy, insolvency or reorganization, the parties specifically intend that the actions of the
trustee or Tenant in assuming and/or assigning this Lease shall be governed by Section 365 of
Title 11 of the United States Code applicable to shopping center leases.

F. Receivership. The employment of a receiver to take possession of all or
substantially all of Tenant's assets in the Property.

G. Insolvency. The attachment, execution or other judicial seizure of all or
substantially all of Tenant's assets in or on the Property; the admission by Tenant in writing of its
inability to pay its debts as they become due; the filing by Tenant of a petition seeking
reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar relief
under any present or future law or regulation; the filing by Tenant of an answer admitting or
failing timely to contest a material allegation of a petition filed against Tenant in any such
proceeding or if, within thirty (30) days after the commencement of any proceeding against
Tenant seeking reorganization or arrangement, composition, readjustment, liquidation,
dissolution or similar relief under any present or future law or regulation, such proceeding shall
not have been dismissed.

H. Release of Hazardous or Toxic Substances or Materials and Other Environmental
Impacts. Any release or discharge in, on, under, around, or from the Property and/or the
Berkeley Waterfront by Tenant, its agents or employees of Hazardous Substances which has not
been fully cleaned up within ten (10) days after such release or discharge. Any negative impacts
to the natural habitat and environment of the Berkeley Waterfront caused by Tenant that are
documented by a qualified, independent source and for which reasonable remediation measures
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are not available, or the Tenant fails to cooperate with the Landlord in implementing in a timely
manner reasonable measures intended to mitigate any negative impacts.

L. Illegal Substances. Any release or discharge of chemicals, toxics, solution in
connection with the manufacturing and mixing of any illegal substance on the Property.

18. REMEDIES UPON DEFAULT

A. Termination. In the event of the occurrence of any event of default, Landlord
shall have the right immediately to terminate this Lease by written notice and at any time
thereafter to recover possession of the Property or any part thereof and to expel and remove
Tenant, any other person or party occupying the same and all property located therein, by any
lawful means and to reenter the Property without prejudice to any of the remedies that Landlord
may have under this Lease or under law or equity.

B. Continuation After Default. In the event of any default, this Lease shall continue
in effect for so long as Landlord does not terminate this Lease under subparagraph A above. In
such case, Landlord may enforce all its rights and remedies under this Lease, including without
limitation, the right to recover rent as it becomes due, and all of its rights and remedies under
law. Acts of maintenance, preservation, efforts to relent the Property for Tenant's account or the
appointment of a receiver upon application of Landlord to protect Landlord's interest under this
Lease shall not constitute an election to terminate this Lease or Tenant's right to possession.

C. Damages Upon Termination. Should Landlord terminate this Lease pursuant to
subparagraph A above, in addition to any other rights and remedies to which it may be entitled
under applicable law, Landlord shall be entitled to recover from Tenant: (i) the worth at the time
of the award of the unpaid rent and other amounts which had been earned at the time of
termination; plus (ii) the worth at the time of the award of the amount by which the unpaid rent
which would have been earned after termination until the time of the award exceeds the amount
of such rent loss that Tenant proves reasonably could have been avoided; plus (iii) the worth at
the time of the award of the amount by which the unpaid rent for the balance of the Term after
the time of award exceeds the amount of such rent loss that Tenant proves reasonably could be
avoided; plus (iv) any other amount necessary to compensate Landlord for all the detriment
proximately caused by Tenant's failure to perform its obligations under this Lease or which, in
the ordinary course of things, would likely result therefrom, including without limitation, the
costs and expenses (including brokerage commissions and advertising costs) incurred by
Landlord, with or without terminating the Lease, (1) in retaking possession of the Property, (2) in
cleaning and making repairs and alterations to the Property reasonably necessary to return the
Property to good condition for the use permitted by this Lease and otherwise to prepare the
Property for reletting, (3) in removing all persons and property from the Property and
transporting and storing any of Tenant's property left at the Property, although Landlord shall
have no obligation to remove, transport, or store any of such property, and (4) in reletting the
Property for such term, at such rent and upon such other terms and conditions as Landlord in its
sole discretion may deem advisable; plus (v) such other amounts in addition to or in lieu of the
foregoing as may be permitted from time to time under California law. The "worth at the time of
award" of the amounts referred to in (i) and (ii) shall be computed with interest at the maximum
rate allowed by law. The "worth at the time of award" of the amount referred to in (iii) shall be
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computed by discounting such amount at the discount rate of the Federal Reserve Bank of San
Francisco at the time of the award plus one percent (1%).

D. Computation of Rent for Purposes of Default. For purposes of computing unpaid
rent which would have accrued and become payable pursuant to subparagraph C above, unpaid
rent shall include the total rent for the balance of the term of the Lease.

E. Remedies Cumulative. All rights, privileges and elections or remedies of the
parties are cumulative and not alternative to the extent permitted by law and except as otherwise
specifically provided herein.

F. No Waiver. Landlord's waiver of any breach of a covenant or condition hereof;, or
Landlord's failure to declare any default immediately upon occurrence thereof or a delay in
taking any action in connection therewith shall not waive such breach or such covenant or
condition or any subsequent breach thereof. The subsequent acceptance of rent or other monies
by Landlord shall not be deemed a waiver of any preceding default by Tenant, other than the
failure of Tenant to pay the particular rent or other sum so accepted, regardless of Landlord's
knowledge of such default at the time of its acceptance of rent.

G. No Right of Redemption. Tenant waives any right of redemption or relief from
forfeiture under California Code of Civil Procedure Sections 1174 and 1179 or any other present
or future law in the event Tenant is evicted or Landlord takes possession of the Property by
reason of Tenant's default.

19. ENVIRONMENTAL OBLIGATIONS

A. Tenant shall not, without Landlord's prior written consent (which consent may be
granted or denied in Landlord's sole discretion), install, bring into or release or discharge in, on,
under, around, or from the Property any (i) asbestos-containing materials, (ii) electrical
transformers, fluorescent light fixtures with ballasts or other equipment containing PCB's or (iii)
materials which constitute hazardous, extremely hazardous or toxic materials under the Resource
Conservation and Recovery Act, the California Hazardous Waste Control Act, the
Comprehensive Environmental Response Compensation and Liability Act, the California Safe
Drinking Water and Toxic Enforcement Act of 1986 or any other applicable law or regulation
concerning hazardous or toxic materials, (collectively "Hazardous Substances") and has not done
so prior to the effective date of this Lease. Any Hazardous Substances which are used, stored,
treated, disposed of or released from the Property by Tenant or its representatives, agents,
employees or invitees, shall be used, stored, treated, released and disposed of in accordance with
all applicable laws and regulations.

B. If Tenant knows or has reasonable cause to believe that any Hazardous Substance
has been released on or beneath the Property, Tenant shall immediately notify the Berkeley
Police Department and Toxics Management Division and promptly give written notice of same
to Landlord. If Tenant knows or has reasonable cause to believe that such substance is an
imminent and material danger to public health or safety, Tenant shall take all actions necessary
to alleviate such danger. Tenant shall provide to Landlord as promptly as possible, and in any
event within five business days after Tenant first receives or sends the same, copies of all claims,
reports, complaints, notices, warnings or asserted violations relating in any way to the Property
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or Tenant's use thereof and concerning Hazardous Substances. Tenant shall not negotiate or
enter into any settlement agreement, consent decree or other compromise in respect of Hazardous
Substances affecting the Property or the Property without first giving Landlord prior written
notice and full opportunity to appear, intervene or otherwise protect Landlord's rights and
interests.

C. Without limitation of the provisions of Paragraph 12 hereof, Tenant shall
indemnify, defend and hold Landlord and its Affiliates harmless from any and all claims,
judgments, damages, penalties, fines, costs, liabilities or losses which arise during or after the
term of this Lease as a result of the handling of Hazardous Substances on the Property, or
Berkeley Waterfront by Tenant, its agents or invitees, including without limitation, all costs of
monitoring, investigating, and remediation of the same, damages for diminution in the value of
the Property, damages for the loss or restriction on use of rentable or usable space or of any
amenity of the Property, damages arising from any adverse impact on marketing of any such
space and sums paid in settlement of claims, attorneys' fees, consultant fees and expert fees.
This indemnification by Tenant includes, but is not limited to, costs incurred in connection with
any investigation of site conditions or any clean-up, remediation, removal or restoration work
requested by Landlord or required by any federal, state or local governmental agency or political
subdivision because of Hazardous Substance present in the soil or groundwater in, on or under
the Property or in any improvements. Without limiting the foregoing, if the presence of any
Hazardous Substance in, on, under or about the Property caused or permitted by Tenant results in
any contamination of the Property or Berkeley Waterfront, Tenant, at its sole expense, promptly
shall take all action that is necessary to return the Property to the condition existing prior to the
introduction of such Hazardous Substance in, on, under or about the Property; provided that
Landlord's approval of such actions shall first be obtained, which approval shall not be
unreasonably withheld so long as such actions could not potentially have any material adverse
effect upon the Property. Tenant's obligations under this Paragraph 19.C. shall survive the
expiration or termination of this Lease.

20. LANDLORD'S RIGHT TO CURE

All covenants to be performed by Tenant shall be performed at Tenant's sole cost and
expense and without abatement of rent. Without limiting Landlord's rights under any other
provision of this Lease, if Tenant shall fail to pay any sum of money or shall fail to perform any
other act and such failure shall have become an event of default under Paragraph 17, Landlord,
without waiving or releasing Tenant from any of its obligations, may make (but shall not be
obligated to make) any such payment or perform any such other act. All sums so paid by
Landlord and all necessary incidental costs shall be deemed additional rent and shall be payable
to Landlord immediately upon Landlord's written demand.

21. EMINENT DOMAIN

A. If all or any part of the Property shall be taken as a result of the exercise of the
power of eminent domain, this Lease shall terminate as to the part so taken on the earlier of the
date title vests in the condemning authority or such authority takes possession of the Property. In
the case of a partial taking, either Landlord or Tenant shall have the right to terminate this Lease
as to the balance of the Property by written notice to the other within thirty (30) days after such
date of taking; provided, however, that Tenant shall have no right to terminate this Lease unless
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the portion of the Property taken shall be of such extent and nature as substantially to impede or

. impair Tenant's use of the balance of the Property. In the event of any such taking, Landlord
shall be entitled to all compensation, damages, income, rent, awards and interest that may be
paid or made in connection with such taking. Tenant shall have no claim against Landlord for the
value of any unexpired Term; however, Landlord shall cooperate with Tenant if Tenant seeks to
recover, at its sole expense, proceeds or awards paid to compensate for damage to the "goodwill"
associated with Tenant's business. Any such amounts recovered shall belong to Tenant.

B. If any part of the Property shall be so taken and this Lease shall not be terminated,
then this Lease shall continue in full force and effect, except that the Rent shall be reduced in the
same proportion that the rentable area of the Property taken bears to the original rentable area of
the Property. Landlord, upon receipt of the award, shall make all necessary repairs and
alterations (exclusive of Tenant's trade fixtures, furniture, furnishings, personal property,
decorations, signs and contents) to restore the portion of the Property remaining to as near its
former condition as the circumstances will permit and to restore the Building to the extent
necessary to constitute the portion of the Building not so taken a complete architectural
unit. Landlord, in any event, shall not be required to spend for such repairs and alterations an
amount in excess of the amount received by Landlord as damages for the taking of such part of
the Property and/or Building; and Tenant, at its sole cost and expense, shall make all necessary
repairs and alterations to Tenant's trade and lighting fixtures, furniture, furnishings, personal

property, decorations, signs and contents. e

C. As used herein, the "amount received by Landlord" shall mean that portion of the
award received by Landlord as damages from the condemning authority which is free and clear
of all prior claims or collections by Landlord and less reasonable attorneys' and appraisers' fees
and expenses.

22,  SUBORDINATION

A. This Lease shall be subject and subordinated to (i) all ground or underlying leases
which have been or may hereafter be executed affecting the Property, (ii) any Declaration of
Covenants, Conditions and Restrictions now or hereafter recorded affecting Berkeley Waterfront,
all without the necessity of having further instruments executed on behalf of Tenant to effectuate
such subordination.

B. Tenant agrees to execute and deliver upon demand such further instruments or
documents as may reasonably be required by Landlord to evidence any such subordination of
this Lease. Tenant hereby constitutes and appoints Landlord as Tenant's attorney-in-fact,
coupled with an interest, to execute and deliver any such instrument(s) on behalf of Tenant.

23. NO MERGER

The voluntary or other surrender of this Lease by Tenant, or a mutual cancellation
thereof, shall not work a merger and shall, at the option of Landlord, terminate all or any existing
subleases or sub-tenancies or operate as an assignment to it of any or all such subleases or sub-
tenancies.

24. TRANSFER BY LANDLORD
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In the event the original Landlord or any successor owner of Berkeley Waterfront shall
sell or convey the Property or the Building, or any portion thereof that includes the Property, all
liabilities and obligations on the part of the original Landlord or such successor owner shall
terminate. All such liabilities and obligations thereupon shall be binding only upon the new
owner. Tenant agrees to attorn to such new owner.

25. ESTOPPEL CERTIFICATES

From time to time, Tenant shall execute and deliver to Landlord promptly upon request a
certificate certifying (i) that this Lease is unmodified and in full force and effect or, if there has
been any modification, that this Lease is in full force and effect as modified, and stating the date
and nature of each such modification; (ii) the date to which rent and other sums payable
hereunder have been paid; (iii) that no notice has been received by Tenant of any default which
has not been cured, except as to defaults specified in such certificate; (iv) that Landlord is not in
default under this Lease and that Tenant has no claims, charges, offsets or defenses against
Landlord, or specifying the nature of any such default or claim, charges, offsets or defense; and
(v) such other matters as may be reasonably requested by Landlord. Any such certificate may be
relied upon by any prospective purchaser, vendee or other party. If Tenant fails to execute and
deliver any such certificate within ten (10) business days after Landlord's written request, such
failure, at Landlord's election, shall be conclusive against Tenant that this Lease is in full force
and effect, without modification (except as may be represented by Landlord), that there are no
uncured defaults in Landlord's performance, and that not more than one month's rent has been
paid in advance.

26. HOLDING OVER

If, without objection by Landlord, Tenant holds possession of the Property after
expiration of the Term of the Lease, Tenant shall become a tenant from month-to-month upon all
provisions of this Lease applicable immediately prior to the expiration of such Term, or as
otherwise fixed from time to time by Landlord, except that the Rent shall be 120% of that
applicable immediately prior to the expiration of such Term, payable monthly, in advance. Each
party shall give the other at least thirty (30) days' written notice of its intention to terminate such
month-to-month tenancy.

27. CHANGES BY LANDLORD

A. The description of the Property and the location of any Property utility system(s),
including without limitation electrical, plumbing, shall be subject to such minor changes as
Landlord determines to be necessary or desirable in the course of any construction performed by
or under the authorization of Landlord. No such changes shall invalidate or affect this
Lease. Landlord shall effect such changes using reasonable efforts not to disturb Tenant's
business. Tenant shall have no claim against Landlord for abatement of rent or loss of business
as a result of any such disturbance.

B. Landlord shall have the right in its sole discretion to, among other things, change
permitted land uses, install, maintain and remove public improvements, change the arrangement,
character, use or location of entrances or passageways, walkways, streets, sidewalks, parking
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areas, stairs, landscaping, toilets, and other facilities and portions of Berkeley Waterfront, and to
change the name, number or designation by which the Building is commonly known. None of
the foregoing shall be deemed an actual or constructive eviction of Tenant, nor shall it entitle
Tenant to any reduction of rent hereunder or result in any liability of Landlord to Tenant;
provided, however, Landlord shall not unreasonably obstruct or interfere with access to or the
lines of sight toward the Property.

28. GOVERNING LAW

This Lease shall be governed by the laws of the State of California.

29. SIGNAGE

The size, design, material and location of any sign, marquee, awning, decoration or other
attachment, advertising material or lettering on the Property or on the exterior of the Building
(collectively "signage") shall be subject to Landlord's prior written approval. All such signage
shall comply with the criteria outlined in Landlord's General Design Requirements (if any) and
shall be subject to the following provisions:

A. Tenant, at its sole expense, shall submit to Landlord a written description of all
proposed signage, including dimensions, color, proposed location and other pertinent
information ("Signage Proposal"). Landlord shall review the Signage Proposal and shall notify
Tenant in writing of its approval, or reason(s) for its disapproval, within thirty (30) business days
after Landlord's receipt of the Signage Proposal. If disapproved, Tenant shall make all required
modifications to the Signage Proposal and shall resubmit the same to Landlord within seven (7)
days after its receipt of Landlord's disapproval.

B. Within ten (10) days after Landlord's approval of the Signage Proposal, Tenant, at
its sole expense, shall cause to be prepared and submitted to Landlord two (2) sets.of plans
("Sign Plans") reflecting in detail the information contained in the approved Signage Proposal.
Landlord shall review the Sign Plans within thirty (30) days after Landlord's receipt of the same.
Upon Landlord's approval of the Sign Plans, Landlord shall issue a sign permit to Tenant
authorizing installation of the sign(s) reflected on the Sign Plans.

C. Upon Tenant's receipt of its sign permit from Landlord, Tenant shall construct
and/or install all signage shown on the Sign Plans; in any event, however, Tenant shall complete
such construction and/or installation not later than thirty (30) days after the sign permit is issued,
unless otherwise agreed in writing by Landlord.

D. Upon Landlord's request, Tenant immediately shall remove any signage that
Tenant has placed or permitted to be placed in, on or about the Property or Building contrary to
the terms of this Paragraph 30. If Tenant fails to do so, Landlord may enter upon the Property
and remove the same at Tenant's expense. Tenant, at its sole expense, shall maintain and replace
all approved signage and shall repair, at its sole expense, any damage to the Building caused by
the erection, maintenance or removal of any signage, including any damage caused by Tenant's
removal of its signage at the expiration or earlier termination of the Lease. Tenant also shall
comply with such regulations as may from time to time be promulgated by Landlord governing
the signage of all tenants at the Berkeley Waterfront.
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30. NO PARTNERSHIP

It is expressly understood and agreed that Landlord shall not be deemed in any way or for
any purpose a partner, agent or principal of Tenant, in the conduct of its business or otherwise, or
.a joint venture or member of a joint enterprise with Tenant.

31. NOTICES

All notices, demands, consents or approvals which may or are required to be given by
either party shall be in writing and shall be deemed to have been received when delivered
personally or on the earlier of the date of actual receipt or two (2) business days following
deposit in the United States mail, registered or certified, postage prepaid, addressed as follows:

To Tenant: Qasemi Abdul Mogim
3794 Castro Valley Blvd. Castro Valley, CA 94546
Telephone: (510) 849-2727
Email: monesaq@yahoo.com

To Landlord: Director, Department of Parks, Recreation & Waterfront
City of Berkeley
2180 Milvia Street, Third Floor
Berkeley, CA 94704

With copies to: City Manager Waterfront Manager
City of Berkeley City of Berkeley
2180 Milvia Street, 5th Floor 201 University Avenue
Berkeley, CA 94704 Berkeley, CA 94710

Notices to Landlord regarding Hazardous Substances required by Paragraph 19 hereof
shall be sent both to the above addresses and to such other place as either party may from time to
time designate in a written notice to the other party, or in the case of Tenant, delivered to the
Property.

Tenant will appoint an agent to receive the service of all proceedings, demands and
notices the agent will be in charge of or occupying the Property at the time. If no person shall be
in charge of or occupying the same, then such service may be made by attaching the same on the
main entrance of the Property.

32. COMPLETE AGREEMENT

This Lease is intended by the parties as the final expression of their agreement with
respect to such terms as are included herein and may not be contradicted by evidence of any
prior or contemporaneous agreement. The parties further intend that this Lease constitutes the
complete and exclusive statement of its terms, and no extrinsic evidence whatsoever may be
introduced in any judicial or other proceeding involving this Lease. The language and all parts
of this Lease shall be construed as a whole and in accordance with its fair meaning and not

29

130



Page 33 of 45 (/ -

Y

restricted for or against either party. This Lease may be modified or amended only by a written
instrument signed by both parties.

33. REQUESTS FOR CONSENT; WAIVER OF CLAIM

Tenant hereby waives any claim for damages against Landlord that it may have based
upon any assertion that Landlord unreasonably has withheld or has delayed any consent or
approval, and Tenant's sole remedy shall be an action for specific performance of such provision,
injunction or declaratory judgment. In the event of a final determination in Tenant's favor, the
requested consent or approval shall be deemed to have been granted.

34. INTERPRETATION

The use of masculine, feminine, or neuter genders shall include the other genders, and the
singular shall include the plural and vice-versa. Headings are intended for convenience only and
shall not be referred to in construing any provision. If there be more than one party as Tenant,
the obligations imposed upon Tenant shall be joint and several. If any provision(s) of this Lease
shall be found, to any extent, to be invalid or unenforceable the remainder of the Lease shall not
be affected thereby.

35. SUCCESSORS AND ASSIGNS

This Lease shall be binding upon and shall inure to the benefit of Landlord, its successors
and assigns, and shall be binding upon and shall inure to the benefit of Tenant, its heirs,
successors and (to the extent assignment may be permitted hereunder) assigns.

36. AUTHORITY

If Tenant is a corporation or partnership, each of the persons executing this Lease on
behalf of Tenant covenants and warrants that Tenant is a duly authorized and existing
corporation or partnership, that Tenant has and is qualified to do business in California, that
Tenant has full right and authority to enter into this Lease and that each person signing on behalf
of Tenant is authorized to do so.

37. UNAVOIDABLE DELAYS

A. In the event that Tenant or Landlord is delayed, directly or indirectly, from the
performance of any act or thing required to be done or performed under the terms or conditions
hereof by acts of the other party to this Lease, acts of God, fire, floods, inclement weather,
unavoidable governmental action, strikes or labor difficulties of any and all kinds, shortages of or
delay in the delivery of materials, acts of war, riot and civil commotion, or by any other cause
beyond the reasonable control of Tenant or Landlord, as the case may be, such failure shall not
be deemed to be a breach of this Lease or a violation of any such covenants or conditions and the
time within which Tenant or Landlord must perform any such act shall be extended by a period
of time equal to the period of delay arising from any of such causes.
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B. Notwithstanding any provision of this Paragraph 39 or any other provision of this
Lease to the contrary, it is understood and agreed that there shall be no abatement of, or delay in
the commencement of, payment of any sum due to Landlord under this Lease.

38. TIME OF THE ESSENCE

Time is of the essence of each and every covenant and condition of this Lease.

39. BROKERAGE

Landlord and Tenant hereby represent and warrant, each to the other, that they have not
disclosed this Lease or the subject matter hereof to, and have not otherwise dealt with, any
broker, finder or any other person, firm, corporation or other legal entity so as to create any legal
right or claim of whatsoever kind or nature for a commission or similar fee or compensation with
respect to the Property or this Lease. Landlord and Tenant hereby indemnify each other against,
and agree to hold each other harmless from, any liability or claim (and all expenses, including
attorneys' fees, incurred in defending any such claim or in enforcing this indemnity) for a real
estate brokerage commission or similar fee or compensation arising out of or in any way
connected with any claimed dealings with the indemnitor and relating to the Property or this
Lease.

40. CITY NON-DISCRIMINATION ORDINANCE

A. Tenant hereby agrees to comply with the provisions of the Berkeley Municipal Code
("B.M.C."), including without limitation Chapter 13.26, as amended from time to time. In the
performance of its obligations under this Lease, Tenant agrees as follows:

1. Tenant shall not discriminate against any employee or applicant for
employment because of race, color, religion, ancestry, national origin, age (over 40), sex,
pregnancy, marital status, disability, sexual orientation or AIDS.

2. Tenant shall permit Landlord access to records of employment,
employment advertisements, application forms, EEO-1 forms, affirmative action plans and any
other documents which, in the reasonable opinion of Landlord, are necessary to monitor
compliance with this non-discrimination provision. In addition, Tenant shall fill out, in a timely
fashion, forms supplied by Landlord to monitor this non-discrimination provision.

41.  NON-DISCRIMINATION AGAINST PERSONS WITH DISABILITIES.

A. If Tenant provides any aid, service or benefit to others on the Landlord’s behalf,
Tenant shall, in the provision of such aid, service or benefit, observe and comply with all
applicable provisions of Title II of the Americans with Disabilities Act of 1990 and any
amendments thereto. Tenant shall further observe and comply with all applicable federal, state,
municipal and local laws, ordinances, codes and regulations prohibiting discrimination against
individuals with disabilities or ensuring that individuals with disabilities are not excluded from
participating in or receiving benefits, services or activities of the Landlord.
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B. If Tenant is or becomes a "public accommodation” as defined in Title III of the
Americans with Disabilities Act of 1990, Tenant shall observe and comply with all applicable
provisions of the Act and any amendments thereto, and all applicable federal, state, municipal
and local laws, ordinances, codes and regulations prohibiting discrimination on the basis of
disability in the full and equal enjoyment of goods, services, facilities, privileges, advantages, or
accommodations offered by the Tenant. All of Tenant's activities must be in accordance with
these laws, ordinances, codes, and regulations, and Tenant shall be solely responsible for
complying therewith.

42. CONFLICT OF INTEREST PROHIBITED

A. In accordance with California Govermment Code Section 1090, Berkeley City
Charter Section 36 and B.M.C. Chapter 3.64, neither Tenant nor any employee, officer, director,
partner or member of Tenant, or immediate family member of any of the preceding, shall have
served as an elected officer, an employee, or a committee or commission member of Landlord,
who has directly or indirectly influenced the making of this Lease.

B. In accordance with California Government Code Section 1090 and the Political
Reform Act, (Govemment Code Section 87100 et seq.,) no person who is a director, officer,
partner, trustee, employee or consultant of Tenant, or immediate family member of any of the
preceding, shall make or participate in a decision made by Landlord or any of its boards,
commissions or committees, if it is reasonable foreseeable that the decision will have a material
effect on any source of income, investment or interest in real property of that person or Tenant,
except to the extent permitted by 2 California Code of Regulations, Section 18700(c)(2).

C. Interpretation of this paragraph shall be governed by the definitions and
provisions use in the Political Reform Act, Government Code section 87100 ef seq., its
implementing regulations, manuals and codes, Govemment Code section 1090, Berkeley City
Charter section 36 and B.M.C. Chapter 3.64, as amended from time to time.

43. NUCLEAR FREE BERKELEY.

Tenant agrees to comply with B.M.C. Chapter 12.90, the Nuclear Free Berkeley Act, as
amended from time to time.

44. REQUIRED ACCESSIBILITY DISCLOSURE

Landlord hereby advises Tenant that the Project has not undergone an inspection by a
certified access specialist, and except to the extent expressly set forth in this Lease, Landlord
shall have no liability or responsibility to make any repairs or modifications to the Property or
the Project in order to comply with accessibility standards. The following disclosure is hereby
made pursuant to applicable California law:

“A Certified Access Specialist (CASp) can inspect the subject premises and determine
whether the subject premises comply with all of the applicable construction-related
accessibility standards under state law. Although state law does not require a CASp
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inspection of the subject premises, the commercial property owner or lessor may not
prohibit the lessee or tenant from obtaining a CASp inspection of the subject premises for
the occupancy or potential occupancy of the lessee or tenant, if requested by the lessee or
tenant. The parties shall mutually agree on the arrangements for the time and manner of
the CASp inspection, the payment of the fee for the CASp inspection, and the cost of
making any repairs necessary to correct violations of construction-related accessibility
standards within the premises.” [Cal. Civ. Code Section 1938(e)]. Any CASp inspection
shall be conducted in compliance with reasonable rules in effect at the Building with
regard to such inspections and shall be subject to Landlord’s prior written consent.

45.  OPPRESSIVE STATES.

A. Inaccordance with Resolution No. 59,853-N.8S., Tenant certifies that it has no
contractual relations with, and agrees during the term of this Lease to forego contractual relations
to provide personal services to, the following entities:

1. The governing regime in any Oppressive State.

2. Any business or corporation organized under the authority of the
governing regime of any Oppressive State.

3. Any individual, firm, partnership, corporation, association, or any other
commercial organization, and including parent-entities and wholly-owned subsidiaries (to the
extent that their operations are related to the purpose of this Lease) for the express purpose of
assisting in business operations or trading with any public or private entity located in any
Oppressive State.

B. For purposes of this Lease, the Tibet Autonomous Region and the provinces of
Ado, Kham, and U-Tsang shall be deemed oppressive states.

C. Tenant’s failure to comply with this paragraph shall constitute a default of this
Lease and Landlord may terminate this Lease pursuant to Paragraph 18. In the event that
Landlord terminates this Lease due to a default under this provision, Landlord may deem Tenant
a non-responsible bidder for five (5) years from the date this Lease is terminated.

46. BERKELEY LIVING WAGE ORDINANCE (LWO)

A. Tenant agrees to comply with Berkeley Municipal Code Chapter 13.27, the
Berkeley Living Wage Ordinance. If Tenant employs six (6) or more part-time or full-time
employees, and generates $350,000 or more in annual gross receipts, Tenant will be required to
provide all eligible employees with City mandated minimum compensation during the term of
this lease, as defined in B.M.C. Chapter 13.27, and well as comply with the terms enumerated
herein.

B. Tenant shall be required to maintain all reasonable records and documents that
would establish whether Tenant is subject to Berkeley's Living Wage Ordinance (LWO). If
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Tenant is subject to the LWO, as defined therein, Tenant shall be further required to maintain
monthly records of those employees located on the leased Property. These records shall include
the total number of hours worked, the number of hours spent providing service on the leased
Property, the hourly rate paid, and the amount paid by Tenant for health benefits, if any, for each
of its employees providing services under the lease. The records described in this Paragraph
shall be made available upon the City's request. The failure to produce these records upon
demand shall be considered a default, subject to the provisions contained in Paragraph 18 herein.

C. If Tenant is subject to the LWO, Tenant shall include the requirements of the
ordinance, as defined in B.M.C. Chapter 13.27, in any and all subleases in which Tenant enters
with regard to the subject premises. Subtenants shall be required to comply with this ordinance
with regard to any employees who spend 25% or more of their compensated time on the leased
Property.

D. If Tenant fails to comply with the requirements of this the LWO and this lease,
the City shall have the rights and remedies described in this Section, in addition to any rights and
remedies provided by law or equity.

Tenant's failure to comply with this Section shall constitute default of the lease, upon
which City may terminate this lease pursuant to Paragraph 18.

In addition, at City's sole discretion, Tenant may be responsible for liquidated damages in
the amount of $50 per employee per day for each and every instance of an underpayment to an
employee. It is mutually understood and agreed that Tenant's failure to pay any of its eligible
employees at least the applicable living wage rate will result in damages being sustained by the
City; that the nature and amount of the damages will be extremely difficult and impractical to
fix; that the liquidated damages set forth herein is the nearest and most exact measure of damage
for such breach that can be fixed at this time; and that the liquidated damage amount is not
intended as a penalty of forfeiture for Tenant's breach.

47. BERKELEY EQUAL BENEFITS ORDINANCE (EBO)

A. Tenant hereby agrees to comply with the provisions of the Berkeley Equal
Benefits Ordinance, B.M.C. Chapter 13.29. If Tenant is currently subject to the Berkeley Equal
Benefits Ordinance, Tenant will be required to provide all eligible employees with City
mandated equal benefits during the term of this lease, as defined in B.M.C. Chapter 13.29, as
well as comply with the terms enumerated herein.

B. If Tenant is currently or becomes subject to the Berkeley Equal Benefits
Ordinance, Tenant agrees to supply the City with any records the City deems necessary to
determine compliance with this provision. Failure to do so shall be a considered a default,
subject to the provisions of Paragraph 17 of this lease.

C. If Tenant fails to comply with the requirements of this Section, City shall have the

rights and remedies described in this Section, in addition to any rights and remedies provided by
law or equity.
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Tenant’s failure to comply with this Paragraph shall constitute default of the lease, upon
which City may terminate this lease pursuant to Paragraph 18.

In addition, at City’s sole discretion, Tenant may be responsible for liquidated damages
in the amount of $50.00 per employee per day for each and every instance of violation of this
Section. It is mutually understood and agreed that Tenant’s failure to provide its employees with
equal benefits will result in damages being sustained by City; that the nature and amount of these
damages will be extremely difficult and impractical to fix; that the liquidated damages set forth
herein is the nearest and most exact measure of damages for such breach that can be fixed at this
time; and that the liquidated damage amount is not intended as a penalty or forfeiture for
Tenant’s breach.

48. - SANCTUARY CITY CONTRACTING

Tenant hereby agrees to comply with the provisions of the Sanctuary City Contracting
Ordinance, B.M.C. Chapter 13.105. In accordance with this Chapter, Tenant agrees not to
provide the U.S. Immigration and Customs Enforcement Division of the United States
Department of Homeland Security with any Data Broker or Extreme Vetting Services as defined
herein:

A. “DataBroker” means either of the following:

i.  The collection of information, including personal information about
consumers, from a wide variety of sources for the purposes of reselling such
information to their customers, which include both private-sector business and
government agencies;

ii.  The aggregation of data that was collected for another purpose from that for
which it is ultimately used.

B. “Extreme Vetting” means data mining, threat modeling, predictive risk
analysis, or other similar services. Extreme Vetting does not include:

i.  The City’s computer-network health and performance tools;

ii.  Cybersecurity capabilities, technologies and systems used by the City of
Berkeley Department of Information Technology to predict, monitor for,
prevent, and protect technology infrastructure and systems owned and
operated by the City of Berkeley from potential cybersecurity events and
cyber-forensic based investigations and prosecutions of illegal computer based
activity.

49. AUDIT.

In addition to Landlord’s financial audit rights set forth in Paragraph 3B., the City
Auditor's Office, or its designee, may conduct an audit of Tenant's financial and compliance
records maintained in connection with the operations and services performed under this Lease,
and with the payments made under this Lease. In the event of such audit, Tenant agrees to make
all such financial and compliance records available to the Auditor's Office, or to its designee.
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City agrees to provide Tenant an opportunity to discuss and respond to any findings before a
final audit report is filed.

50. CITY BUSINESS LEASE, PAYMENT OF TAXES, TAX I.D. NUMBER.

Tenant has obtained a City business license as required by B.M.C. Chapter 9.04, and its
license number is written below; or, Tenant is exempt from the provisions of B.M.C. Chapter
9.04 and has written below the specific B.M.C. section under which it is exempt. Tenant shall
pay all state and federal income taxes and any other taxes due. Tenant certifies under penalty of
perjury that the taxpayer identification number written below is correct.

51. SURVIVAL

The provisions of Paragraphs 8, 9, 10, 12, 14, 19, and 40 and any other obligation of Tenant that,
by its terms or nature, is to be performed after or is to survive termination of this Lease shall
survive such termination.

IN WITNESS WHEREOF, the parties hereto have executed this Lease at Berkeley, California
effective as of the Effective Date.

TENANT: LANDLORD:
Qasemi Abdul Mogim City of Berkeley
dba Berkeley Sportsman Center. a California municipal corporation

By:%ﬁ# r H»Cﬁl}\;\J By: 4

Owner Dee Williams Ridley,
City Manager

Approved as to form: Registered by:

City Attorney City Auditor

Attest:

City Clerk

TENANT INFORMATION

Tax Identification No.

Incorporated: Yes

Certified Woman Businéss Enterprise: Yes No V_
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Certified Minority Business Enterprise: Yes No ¥ _
Certified Disadvantaged Business Enterprise: Yes_ No v
City Business License No. ‘00659 , or Exempt pursuant to B.M.C. Section
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EXHIBIT A-1
PROPERTY DESCRIPTION

The Property is located within the Berkeley Waterfront in the City of Berkeley, CA. The
Property consists of the 1,800 square foot space known as the Bait Shop at 225 University
Avenue, Berkeley, California, located on the southern side of the large building known as 235
University Avenue. This includes:

1. The name, Berkeley Sportsman Center

2. The primary phone number for Berkeley Sportsman Center, including (510)849-
2727

3. A ground floor space of approximately 1,800 square feet located in the portion of
the building known as 225 University Ave, Berkeley, California; and a basement
floor space that contains laundry, bathroom, and storage space, bounded by a
chain link fence on the north side. Also included is the outdoor plaza on the south
side of the building, ending at the public sidewalk, and the hardscape area to the
east of the building, ending at the curbline, containing the entryway to the shop
and the picnic area, as shown in the depiction of the premises in Exhibit A-2.
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EXHIBITA2
DEPICTION OF PREMISES
EXHIBIT A-2 — DEPICTION OF PROPERTY -
LEASE LINE < 225 UNIVERSITY AVE PROPERTY
5 CITY OF BERKELEY ‘ A
= ) / to E s
| _ R |
i L ) : '
_.j 235 University R -
| . . . . .
- i
I - N
us

EXHIBIT A-2
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EXHIBIT B
SCOPE OF SERVICES

1) Services: Lessee shall operate a retail establishment on the property that provides services to Marina visitors, employees
and berthers. Specifically, Lessee shall operate a clean, commercially-appropriate retail space that at a minimum, provides
a variety of convenience items and groceries; prepared foods; fishing licenses; as well as bait and tackle. Additionally,
Lessee may and is encouraged to operate a pizza shop that sales pizza by the slice. They are also encouraged to build and
sell custom fishing rods and/or other services defined below. Its design and décor would complement the Hana Japan
Restaurant in the same building. In the operation of the retail establishment on the Property and the provision of those
services, Lessee shall be permitted to engage in and conduct the following:

a)

b)

d)

Sale of groceries, convenience items, sundries, food and drink items. Lessee shall sell groceries, convenience items,

sundries and food and drink items, including but not limited to, typical convenience store food and drink items
(i.e., fresh, packaged, canned and frozen foods, packaged sandwiches, microwaveable packaged foods, candy,
water, juice, energy drinks, chips etc.); sundries, including first aid, hygiene, cosmetic and other personal products;
postcards, magazines, books and newspapers; cameras and film products; and similar items.

Sale of Prepared Foods: Lessee shall further be permitted to install and operate facilities to sell prepared foods,
which would specifically include, but not be limited to typical coffee bar fare (i.e., espresso-style drinks, breakfast
sandwiches and wraps, hot or cold cereal, pastries, bagels, etc.); typical lunch and light dinner fare (hot or cold
sandwiches and wraps, hamburgers, pizza, hot dogs, soups, salads, etc.); and prepared fish or crab ready for
consumption (steamed, boiled, raw, etc.).

Sale of Fishing Iicenses, Bait, and Merchandise. Lessee shall sell State of California fishing licenses and bait and
tackle. Lessee shall be permitted to sell all types of bait, whether live, fresh, or frozen.

Lessee shall be permitted to engage in retail and discount sales of fishing and related equipment. Including, but

not limited to, fishing rods, fishing reels, fishing tackle, line winding, bait buckets, nets and other similar equipment
together with marine apparel, sunglasses, sunscreen and other similar personal items. Further, Lessee shall be
permitted to build and sell on the Premises custom fishing rods and other fishing equipment.

Lessee may use the Premises to sponsor events for children which involve the use of the Marina, after obtaining
appropriate permits (if any are required), including but not limited to permits from the City which may be granted
or denied in the City’s sole discretion. The City will not, by granting or denying such permits, assume any
responsibility for events sponsored by Lessee. Lessee agrees that the terms of this Agreement, including but not
limited to Section 3 (Rent), Section 7(indemnification), and Section 6(insurance), and shall apply to such events,
and that other conditions may be imposed before permits for particular events are granted.

Lessee may engage in other activities upon the Premises consistent with the foregoing, subject to the City

Manager’s prior written approval, which may be granted or denied at the City’s sole discretion.

2) The hours of operation shall be as follows:

a)

b)

c)
d)

Salmon/Crab Season: From 4:30 a.m. to 5:00 p.m., seven (7) days a week, weather permitting. If weather does not
permit, then the hours of operation shall be from 8:00 a.m. to 5:00 p.m. The state of California, department of Fish
and Game shall determine the dates of the Salmon Season.

Off Season (any dates outside of Salmon Season): From 8:00 a.m. to 5:00 p.m., seven (7) days a week.

Lessee may close its shop at 12:00 p.m. on Thanksgiving Day and maybe closed all day on Christmas Day.

Lessee, at its sole discretion, may increase the number of hours, days and months of operation to meet market
40.
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demand. Lessee may reduce its hour and days of operation below those specified above only with prior written
approval of the Waterfront Manager.

41
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Exhibit C

PAYMENT

i

1) The payments must be accompanied by an unaudited monthly statement of Gross Sales on Prepared Foods; Gross
Sales on Fees and Licenses transacted during the preceding month.

2) Payments shall be made payable to the “City of Berkeley” and paid at the Finance Department at 1947 Center Street,
Berkeley, CA 94704. Copies of all payments and statements of gross receipts shall be provided each month to the
City’s Waterfront manager at 201 University Avenue.

42
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Office of the City Manager
CONSENT CALENDAR

October 13, 2020

To: Honorable Mayor and Members of the City Council
From: Dee Williams-Ridley, City Manager

Submitted by: Scott Ferris, Director, Parks, Recreation and Waterfront
Liam Garland, Director, Public Works

Subiject: Measure T1 Phase 1 Project List Additions

RECOMMENDATION
Adopt a Resolution authorizing the following additions to the Measure T1 Phase 1
project list with no additional funding:

o James Kenney Park play area (ages 2-5, and 5-12) and picnic area
Euclid Street (at Rose Garden)
Cedar Street from 6th Street to San Pablo Avenue
Center Street from Martin Luther King Jr. Way to Shattuck Avenue
Rose Street from Le Roy Avenue to La Loma Avenue
Santa Fe Avenue from Gilman Street to Cornell Avenue/ Page Street
Shasta Road from Grizzly Peak Boulevard to east City limit
Arcade Avenue from Fairlawn Drive to Grizzly Peak Boulevard
Dohr Street from Ashby Avenue to Prince Street
West Street from Bancroft Way to Dwight Way

FISCAL IMPACTS OF RECOMMENDATION

This is not a request for additional funding and there are no fiscal impacts associated
with this action. The additional projects are already funded by non-T1 funds and are
currently under construction.

CURRENT SITUATION AND ITS EFFECTS

The purpose of this item is to add projects to the Measure T1 Phase 1 Project List in
order to ensure that the City meets the federal tax expenditure limit that requires
municipalities to spend 85% of bond funds sold within three years of the sale. The City
is currently on-target to meet this deadline, but in an abundance of caution, staff
propose adding the above projects in case T1 funding needs to be expended by
additional projects to meet this requirement. Per T1 guidelines, City Council approval is
required to add or remove projects from the T1 Project List.

Under federal tax law, the City must have a reasonable expectation of spending at least
85% of bond proceeds within three years of the sale. This federal requirement is in

2180 Milvia Street, Berkeley, CA 94704 o Tel: (510) 981-7000 e TDD: (510) 981-6903 e Fax: (510) 981-7099
E-Mail: manager@CityofBerkeley.info Website: http://www.CityofBerkeley.info/Manager
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Measure T1 Phase 1 Project List Additions CONSENT CALENDAR
October 13, 2020

place so that municipalities don’t sell bonds to solely earn funds off the interest of bonds
sales. If 85% is not spent within three years, there are two consequences:

1. The unspent project funds must be yield-restricted, i.e. invested at a rate that
generates less than the bond yield; and

2. If the City’s bonds are audited, and the IRS determines that the City did not have
a reasonable expectation at closing that it could spend 85% within three years,
then the IRS could conclude that interest on the bonds is taxable, which could
require a significant payment by the City to the IRS.

The City is currently working on 45 Measure T1 Phase 1 projects and is on-target to
meet this 85% limit. However, there have been several Covid-19 related construction
delays and unanticipated issues in some of larger projects that have resulted in lower
expenditures at this point in time than was originally projected. Therefore, staff would
like to add ten (10) current non-T1 construction projects to the Measure T1 Phase 1 list.
These projects are fully funded with separate sources and are currently in construction,
providing staff the opportunity to allocate Measure T1 funds if needed. If these
additional projects are not allocated T1 funds, we will come back to Council to remove
them at a later date.

Section 4.5 of the Measure T1 Policies and Procedures manual states the following:
“When changes need to be made at the program-level, such as adding/removing a
project or changing the project’s level of completion, staff will review these options with
the Lead Commissions and seek Council’s approval to revise the approved list. This
process is intended to ensure that any change to the approved Measure T1 project list
is made with community input, Commission oversight, and Council approval.” The
recommended changes in this report have been reviewed the Parks and Waterfront
Commission on August 12, 2020 and the Public Works Commission on October 1,
2020.

BACKGROUND

In November 2016, Berkeley voters approved Measure T1! — a $100 million dollar
general obligation bond to repair, renovate, replace or reconstruct the City’s aging
existing infrastructure, including facilities, streets, sidewalks, storm drains, and parks.
Measure T1 passed with 86.5% of the vote.

From December 2016 through June 2017, the City undertook a robust public process to
gather input on the proposed projects. In addition to three Measure T1 Workshops for
the general public, the Parks & Waterfront and Public Works Commissions invited and
received input from the public and other City Commissions. They submitted a joint
report to Council in June 20172 detailing their recommendations. The City Manager

1 See https://www.cityofberkeley.info/MeasureT1/

2 See https://www.cityofberkeley.info/uploadedFiles/Parks Rec Waterfront/Level 3
General/Measure%20T1%20-%20Joint%20Commission%20Report%20-
%20June%202017%20w%20attachments.pdf

Page 2
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Measure T1 Phase 1 Project List Additions CONSENT CALENDAR
October 13, 2020

incorporated this input and submitted a final recommended list of projects?. Council
adopted this list and proposed plan for implementing Phase 1 of the T1 bond program
on June 27, 2017.

On January 23, 2018, Council approved Resolution No. 68,290-N.S., authorizing $2
million from Measure T1 Phase 1 funds to be allocated to the Adult Mental Health Clinic
located at 2640 Martin Luther King Jr. Way.

On March 26, 2018, Council approved Resolution No. 68,802-N.S. authorizing $5.3
million in additional funding to complete Measure T1 Phase 1 projects.

On July 23, 2019, Council approved Resolution No. 69,051-N.S., authorizing the
removal of the King School Park bio swale project and the addition of 12 alternate green
infrastructure projects to the Measure T1 Phase 1 project list.

On December 10, 2019, Council approved Resolution No. 69,221-N.S., authorizing the:
1) Removal of the Transfer Station Conceptual Master Plan and West Berkeley Service
Center Conceptual Design; 2) Change of phase from construction to planning for the
Berkeley Health Clinic, Public Safety Building, Hopkins Street (San Pablo to the
Alameda) and Bancroft Way (Milvia to Shattuck); 3) Change of phase from design to
planning for Berkeley Municipal Pier and Tom Bates (Gilman) Fields North Field House /
Restroom; 4) Addition of San Pablo Park Play Structure Replacement (ages 2-5),
Strawberry Creek Park — Play Structure Replacement, and Codornices Creek at Kains
Avenue.

ENVIRONMENTAL SUSTAINABILITY

Measure T1 projects include environmentally sustainable elements, such as
electrification for facilities projects, permeable pavers or bio swales for street projects,
and energy saving lighting in parks.

RATIONALE FOR RECOMMENDATION

In order to meet the Federal Tax Law requirement for municipal bonds, the City must
add projects to the Measure T1 Phase 1 project list in order to expend 85% of the
Measure T1 bonds sold in November 2017.

ALTERNATIVE ACTIONS CONSIDERED
None.

CONTACT PERSON
Scott Ferris, Director, Parks, Recreation and Waterfront, 510-981-6700
Liam Garland, Director, Public Works, 510-981-6300

Attachments:
1: Resolution

3 See https://www.cityofberkeley.info/Clerk/City Council/2017/06_June/Documents/2017-06-
27 ltem_49 Implementing Phase 1.aspx

Page 3
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RESOLUTION NO. ## ###-N.S.
ADDITIONS TO THE MEASURE T1 PHASE 1 PROJECT LIST

WHEREAS, on June 27, 2017, Council adopted Resolution 68,076-N.S., approving a list
of projects for Measure T1 Phase 1; and

WHEREAS, on January 23, 2018, Council approved Resolution No. 68,290-N.S.,
authorizing $2 million from Measure T1 Phase 1 funds to be allocated to the Adult Mental
Health Clinic located at 2640 Martin Luther King Jr. Way; and

WHEREAS, on July 23, 2019, Council approved Resolution No. 69,051-N.S., authorizing
the removal of the King School Park Bioswale project and the addition of 12 alternate
green infrastructure projects to the Measure T1 Phase 1 project list; and

WHEREAS, existing T1 projects were added, changed level of completion or removed
due to funding availability and/or project feasibility; and

WHEREAS, since the current Phase 1 list was approved by Council on June 27, 2017,
the current list has not been revised to reflect the above changes; and

WHEREAS, the Measure T1 Phase 1 list must be revised to comply with Section 4.5 of
the Measure T1 Bond Policies and Procedures Manual, which states “When changes
need to be made at the program-level, such as adding/removing a project or changing
the project’'s level of completion, staff will review these options with the Lead
Commissions and seek Council’s approval to revise the approved list. This process is
intended to ensure that any change to the approved Measure T1 project list is made with
community input, Commission oversight, and Council approval”; and

WHEREAS, the revised list was reviewed by the Parks and Waterfront Commission on
August 12, 2020 and the Public Works commission on October 1, 2020.

NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that the
Measure T1 Phase 1 Project List receive the additions contained in Exhibit A.

Exhibit
A: Additions to the Measure T1 Phase 1 Project List
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Exhibit A

Additions to the Measure T1 Phase 1 Project List (with no additional funding):

James Kenney Park play area (ages 2-5, and 5-12) and picnic area
Euclid Street (at Rose Garden)

Cedar Street from 6th Street to San Pablo Avenue

Center Street from Martin Luther King Jr. Way to Shattuck Avenue
Rose Street from Le Roy Avenue to La Loma Avenue

Santa Fe Avenue from Gilman Street to Cornell Avenue/ Page Street
Shasta Road from Grizzly Peak Boulevard to east City limit

Arcade Avenue from Fairlawn Drive to Grizzly Peak Boulevard

Dohr Street from Ashby Avenue to Prince Street

West Street from Bancroft Way to Dwight Way
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Office of the City Manager
CONSENT CALENDAR

October 13, 2020

To: Honorable Mayor and Members of the City Council
From: Dee Williams-Ridley, City Manager
Submitted by: Jordan Klein, Interim Director, Planning and Development Department

Subject: Resumption of Fees at Oregon Park Senior Apartments

RECOMMENDATION

Authorize the City Manager to resume charging fees, including housing inspection
service fees, at Oregon Park Senior Apartments (OPSA), located at 1425 Oregon
Street, to increase the effectiveness of housing code enforcement.

SUMMARY

On March 14, 2017, City Council authorized a fee abeyance for OPSA until certain
conditions were met, including conducting a financial audit, conducting an assessment
of the structure and the facility needs and hiring a property manager. These conditions
have not been met. In May 2017, Housing Code Enforcement received a complaint from
a tenant at the property, inspected the unit and identified 21 violations of the housing
code. As of September 1, 2020, OPSA has not corrected 17 of the violations including
visible mold, wall damage, a kitchen sink drain leak, deteriorated plumbing fixtures, a
roof leak and a severe tripping hazard on the exterior concrete entrance slab. The
inability to charge housing inspection service fees since the abeyance was granted has
hampered enforcement. By restoring the authority to charge inspection fees, the City
will encourage the owner to correct the violations and restore basic habitability
conditions for OPSA tenants.

FISCAL IMPACTS OF RECOMMENDATION

All owners of rental housing in the City of Berkeley are subject to fees for housing code
enforcement inspections: $400 for the first reinspection of any unit (only charged when
violations are not corrected), $600 for the second reinspection and $800 for the third and
any subsequent reinspections, which typically occur every 30 working days. Currently with
fees in abeyance, the costs of City inspections are not being covered. If fees had not been
held in abeyance, Housing Code Enforcement would have billed inspection service fees of
$15,000 for reinspections which occurred at the property between June 2017 and January
2020. These fees are not recoverable and will not be charged or collected. Inspection
service fees will incur going forward. The indefinite abeyance also increases the risk that
the City would become obligated to reimburse the unpaid inspection fees from General
Fund revenues.
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CURRENT SITUATION AND ITS EFFECTS

OPSA is a 61-unit, resident-managed senior rental housing development in Southwest
Berkeley. OPSA is legally organized as a non-profit organization, not as a limited equity
or other type of housing cooperative. The property has private funding and is not
regulated by any public agency. OPSA representatives reported that tenant incomes are
restricted to 120% of median. Importantly, OPSA provides affordable housing for
seniors in Berkeley, and many are low income people of color.

On March 14, 2017, the City Council held fines in abeyance for OPSA until certain
conditions were met. These included OPSA conducting a financial audit, doing a full
assessment of the building and facility needs, and hiring a property manager.

After the March 14, 2017 Council meeting, City staff met with the OPSA board at
Oregon Park Senior Apartments to discuss the Council referral, answer questions and
provide a personal contact. On May 31, 2017, staff from a law firm representing OPSA
emailed the office of Councilmember Davila with a potential quote for a needs
assessment. The email stated that OPSA'’s representatives would be meeting with a
Certified Public Accountant that week, after other CPAs were unable to help. OPSA
subsequently submitted a partial structural assessment and indicated that a fuller
assessment would be completed and sent to the city. On July 21, 2020 the City sent a
letter to the OPSA Board reminding them of the outstanding items, requesting that they
be sent to the City and informing them that if they are not provided staff will request that
City Council reinstate the fees for subsequent inspections. As of the drafting of this
Council report, the City has not received further documentation to indicate compliance
with Council’s conditions from March 2017. The current situation is not incentivizing
OPSA's Board to meet the conditions, since once completed the City would resume
charging fees.

Housing Code Enforcement staff are concerned about tenant safety at the property
currently due to longstanding violations in one of the units. In May 2017, the tenants of
an apartment at Oregon Park Senior Apartments filed a complaint to Housing Code
Enforcement, due to the unsafe conditions in their unit. On May 29, 2017, a Housing
Inspector performed an initial inspection and identified 21 code violations, including
visible mold, wall damage, a kitchen sink drain leak, deteriorated plumbing fixtures, a
roof leak and a severe tripping hazard on the exterior concrete entrance slab. Between
June 2017 and January 2020, the Housing Inspector performed 22 reinspections of the
unit. Three violations have been corrected and 18 violations still need to be abated,
more than three years after the initial inspection took place. The remaining violations
most likely will require skilled workers to complete the remediation work, which includes
exterior deck repairs, mold removal, wall patching repair, painting of the unit and floor
repairs.

In addition to funding the cost of implementing the Residential Housing Safety Program,
the inspection service fees motivate property owners to correct violations. Without that
incentive, reinspections inconvenienced the tenants without further pressure for the
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owner to make the needed repairs. The two elderly tenants pursued a civil lawsuit to try
to get their unit repaired.

On August 27, 2020, a request for service was submitted by another tenant at 1425
Oregon Street complaining of mold, black fungus, a long-standing water pipe leak and
the lack of a manager. A housing inspection took place on September 1, 2020 and
confirmed there is a substantial leak from the sink/shower drain of a neighbor's unit. To
correct this violation, OPSA will need to remove the damaged sheetrock, make the
necessary repairs to stop the leak, and patch, paint and seal the bathroom walls.

With 21 cases at the property in the last ten years, involving multiple violations, Housing
Code Enforcement does not believe these to be isolated instances. In 2017, OPSA filed
a lien appeal related to $9,240 in outstanding reinspection fees from pre-2017 code
enforcement cases at the property, incurred prior to February 2017. This lien appeal
request is still pending consideration.

BACKGROUND

At the March 14, 2017 Council meeting, Council reviewed the Housing Advisory
Commission report “Support for Oregon Park Senior Apartments” and the City Manager
“Companion Report: Support for Oregon Park Senior Apartments,” (attached) and
approved the fee abeyance with the following conditions:

1. Oregon Street Park Apartments will conduct a financial audit.

2. Oregon Street Park Apartments will conduct a full assessment of the structure
of the building and the facility needs.

3. Oregon Street Park Apartments will hire a property manager to oversee the
financials and the property.

4. The City will commit to holding the fines in abeyance until such time that
conditions 1-3 are completed.

Since that time, OPSA has submitted a partial structural analysis.

ENVIRONMENTAL SUSTAINABILITY
There are no identifiable environmental effects or opportunities associated with the
subject of this report.

RATIONALE FOR RECOMMENDATION

The purpose of Housing Code Enforcement is to ensure that all Berkeley tenants have
safe, decent living conditions that meet housing code standards. Holding these fees in
abeyance for three years has not led to improvements in the living conditions at OPSA.
Staff recommend the resumption of inspection fees with the goal of incentivizing
property management to complete the required repairs.

Housing Code Enforcement followed all prescribed regulations for investigating,
documenting and citing violations of the Berkeley Housing Code. Approval of the

153



Page 4 of 10

recommended action will allow the Planning and Development Department to continue its
effective practices for obtaining compliance with Housing Code.

ALTERNATIVE ACTIONS CONSIDERED
No alternative actions were considered.

CONTACT PERSON
Jenny McNulty, Resilient Buildings Program Manager, Planning, 981-7451

Attachment:

1: March 17, 2017 report to Council from Housing Advisory Commission, and staff
companion report
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Housing Advisory Commission

ACTION CALENDAR
February 28, 2017
(Continued from January 24, 2017)

To: Honorable Mayor and Members of the City Council
From: Housing Advisory Commission
Submitted by: Igor Tregub, Acting Chairperson, Housing Advisory Commission

Subject: Support for Oregon Park Senior Apartments

RECOMMENDATION

Direct staff to work with Oregon Park Senior Apartments to undertake a physical needs
assessment and to consider assistance with financing to address any issues identified
in the physical needs assessment, and to hold the fines in abeyance in the interim.

FISCAL IMPACTS OF RECOMMENDATION
None.

CURRENT SITUATION AND ITS EFFECTS

Residents from the Oregon Park Senior Apariments (OPSA) seek the City's assistance
for emergency improvements to their facilities. They are requesting a low-interest loan
to be repaid promptly.

The OPSA complex is 43 years old and now requires considerable repair. In particular,
the sewer, roof and sidewalk must be repaired as soon as possible before recently
imposed City fines OPSA and costs for maintenance increase. The HAC identified the
performance of a physical needs assessment that would provide City staff with a
satisfactory understanding of current needs as the most immediate priority. Following
such an assessment City staff could evaluate those needs and make a recommendation
such that the City Council would be able to consider financing options to address the
repairs.

BACKGROUND

The OPSA is a non-profit 501(c)3. The City approved predevelopment funding for
OPSA in 2005 and 2010 but the City and OPSA did not execute a loan either time. In
2014, disputes within the OPSA Board Directors contributed to serious financial
problems. The situation devolved into a costly legal dispute that has hampered the
OPSA’s ability to make funding allocations from its budget to do necessary repairs for
the sewer, roof, and sidewalk. With their legal problems now behind them, OPSA seeks
to immediately make necessary repairs, but requires financial assistance.

2180 Milvia Street, Berkeley, CA 94704 o Tel: (510) 981-7000 e TDD: (510) 981-6903 e Fax: (510) 981-7099
E-Mail: manager@CityofBerkeley.info Website: hitp://www.CityofBerkeley.info/Manager
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At the November 3, 2016 meeting of the Housing Advisory Commission, the following
action was taken:

Action: M/S/C (Wolfe/ Soto-Vigil) to request that City Council direct staff to work with
Oregon Park Senior Apartments to undertake a physical needs assessment and to
consider assistance with financing to address any issues identified in the physical needs
assessment, and to hold the fines in abeyance in the interim.

Vote: Ayes: Abramson, Aguilar-Canabal, Crandall, Darrow, Lee-Egan, Soto-Vigil,
Tregub, and Wolfe. Noes: None. Abstain: None. Absent: Berg (excused) and Martinucci
(excused).

ENVIRONMENTAL SUSTAINABILITY
There are no environmental implications identified for this recommendation.

RATIONALE FOR RECOMMENDATION

The OPSA’s structure, as a cooperatively owned non-profit, makes it more difficult for
the organization to secure funding from traditional sources. This facility and its
cooperative members are a vital part of the Berkeley community, and an inquiry into the
means by which the City may support them would be a low-cost and potentially highly
beneficial approach to preserving our scarce affordable housing.

ALTERNATIVE ACTIONS CONSIDERED
None.

CITY MANAGER
See companion report.

CONTACT PERSON
Amy Davidson, Senior Community Development Project Coordinator, Health, Housing &
Community Services, (510) 981-5406

Page 2
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Office of thé City Manager
ACTION CALENDAR

March 14, 2017
(Continued from February 28, 2017)

To: Honorable Mayor and Members of the City Council
From: OOM/K Dee Williams-Ridley, City Manager

Submitted by: Paul Buddenhagen, Director, Health, Housing & Community Services

Department
Subject: Companion Report: Support for Oregon Park Senior Apartments
RECOMMENDATION

Refer the Housing Advisory Commission’s recommendation that staff work with Oregon
Park Senior Apartments (OPSA) to the Council prioritization process so that the Council
can evaluate this recommendation in the context of other recommendations for the use
of Housing & Community Services staffing resources.

FISCAL IMPACTS OF RECOMMENDATION
More information and analysis is required before the fiscal impacts of funding OPSA can
be estimated.

CURRENT SITUATION AND ITS EFFECTS

OPSA is a 61-unit, resident-managed senior rental housing development. OPSA
representatives reported that tenant incomes are restricted to 120% of median. The
property has private funding and is not regulated by any public agency. Atthe
November Housing Advisory Commission (HAC) meeting, OPSA representatives
indicated a need for $349,000 for repairs related to multiple housing code enforcement
cases and sewer lateral work, including at least $78,000 for work that had already been
completed. They presented conceptual projections of future rent scenarios to support
loan repayment.

The City previously offered to fund predevelopment work in 2005 and 2010, but OPSA
did not agree to the terms of City funding either time. City funds supported capacity
building technical assistance for the board before the development went into
receivership a few years ago.

In light of the extent and duration of housing code enforcement issues at OPSA, the
organization’s capacity to complete repairs and maintain the property should be
evaluated before providing public funds. Based on the age of the property and the
housing code issues that have already been identified, it is likely that Oregon Park
Senior Apartments has more extensive capital needs that should be assessed before
the City funds repairs to ensure the longevity of this housing.

2180 Milvia Street, Berkeley, CA 94704 o Tel: (510) 981-7000 e TDD: (510) 981-6903 e Fax: (510) 981-7099
E-mail: manager@CityofBerkeley.info Website: http://www. CityofBerkeley.info/Manager
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Typically requests for housing development funding go through the Housing Trust Fund
(HTF). OPSA may not meet the HTF Guideline’s standards for tenant incomes, which
require a significant percentage of units in a building to be rented to tenants with income
below 60% AMI and some to tenants below 30% AMI. Otherwise, however, OPSA is
similar to other projects that have been funded through the City’s HTF.

BACKGROUND

The City approved predevelopment funding for the property in 2005 and 2010 in
response to housing code violations. In 2005, City staff worked with OPSA on a
predevelopment loan agreement to pay for independent legal counsel. OPSA decided
against signing the loan agreement. Board members expressed concerns to staff at
that time regarding agreeing to City oversight and repaying the loan. In 2010, staff and
OPSA were unable to come to an agreement regarding predevelopment loan terms for
$15,000 to pay for a physical needs assessment.

Considering prior experiences, the HAC's recommendation would require substantial
staff time, and would include working on at least the following issues:

e Legal status and make-up of the organization, in order to be able to enter into a
contract for public funds. In 2010, staff determined that OPSA was organized as
a nonprofit organization, not a cooperative.

o Financial capacity of the organization, including examining reserves available for
repairs, income and expenses, and terms of the existing debt.

o Organizational capacity and technical expertise to complete the proposed work.
The HTF guidelines, as an example, require that applicants demonstrate a
successful track record with similar projects either with current staff or through
consultants. This 61-unit property is larger than many HTF-funded
developments.

e A comprehensive physical needs assessment and a study of OPSA’s
replacement reserve needs (funds set aside annually to fund regular
maintenance). Housing code compliance issues from 2005 to present are an
indicator that the property probably has more physical needs than those
identified for emergency repair. Since City housing funds typically come with 55
years of restrictions related to incomes, rents, and building quality standards, the
comprehensive needs and assessment of OPSA’s interest in moving forward
given City restrictions, should be evaluated before the City commits development
funding.

o Evaluating existing income and rent restrictions along with current rents. It is
relatively common for tenant-managed housing to keep rents very low, which can
result in too little rental income to operate the property, maintain it, and fund
reserves for larger repairs. At the November HAC meeting, OPSA
representatives reported that tenancy was restricted to households with incomes
at or below 120% of Area Median Income (AMI), with an average tenant rent of
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less than $800 per month. Currently, affordable one-bedroom rents for
households at 120% of AMI are $2,340, around three times as much. Staff
would need to work with OPSA on reviewing tenant incomes and rents for
sustainability before committing development funds.

The City would need to evaluate the availability of funds for OPSA in the context of
funds available in the Housing Trust Fund (HTF) and other proposed projects, including
the Berkeley Way project which has been identified as a priority by Council. Measure
U1 business license tax revenue will start being collected soon, and revenue from the
Harold Way development depends on if and when the project proceeds.

The City’s recent experience with Strawberry Creek Lodge (SCL) and William Byron
Rumford Sr. Plaza (WBR) provide examples that may have parallels with OPSA.
Although not a cooperative, SCL (150 units developed in 1962) was owned by the
Strawberry Creek Lodge Foundation (SCLF), which exists solely to support that
development and its residents. In 2008, SCLF applied to the City for $126,500 for
repairs through the City’s Public Facilities RFP. In recognition of the scale of the needs,
the project was referred to the City’s Housing Trust Fund. Ultimately, SCLF partnered
with Satellite Affordable Housing Associates, which was able to secure low income
housing tax credits and completed more than $12 million in rehabilitation with just
$820,000 in City funds.

In the case of WBR (43 units developed in 1990), South Berkeley Community Housing
Development Corporation partnered with Resources for Community Development
(RCD) for rehabilitation. RCD eventually concluded that it would not be feasible to use
low income housing tax credits since tenant incomes were too high to qualify. The City
provided more than $4.6 million to support the rehab, including refinancing $1.3 in
outstanding City loans. These projects illustrate the scale of recent rehabilitation
projects, and benefits of low income housing tax credits for projects that can qualify. If
directed to work with OPSA, staff will recommend that the OPSA board reach out to
tenant leaders at SCL and WBR to learn about their experiences.

ENVIRONMENTAL SUSTAINABILITY
There are no direct environmental effects associated with the content of this report.

RATIONALE FOR RECOMMENDATION

OPSA provides affordable housing for seniors, which are needed now more than ever.
Housing code issues at OPSA evidence the need for more rehabilitation. Granting
rehabilitation funds to this unrestricted property could assist with the current situation
but would not address any underlying needs. Based on past experience, working with
OPSA will require an investment of staff time and future funding, and should be
evaluated alongside other housing priorities.
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Companion Report: Housing Advisory Commission
Support for Oregon Park Senior Apartments

ATTACHMENT 1
ACTION CALENDAR
March 14, 2017

ALTERNATIVE ACTIONS CONSIDERED
None.

CONTACT PERSON

Amy Davidson, Senior Community Development Project Coordinator, Health, Housing &
Community Services, (510) 981-5406
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Office of the City Manager
CONSENT CALENDAR

October 13, 2020

To: Honorable Mayor and Members of the City Council
From: Dee Williams-Ridley, City Manager
Submitted by: Andrew R. Greenwood, Chief of Police

Subject: Revenue Grant: Fiscal Year 2020-21 Alcoholic Beverage Control Grant

RECOMMENDATION

Adopt a Resolution authorizing the City Manager, and/or the Chief of Police, to execute
a grant contract and any subsequent amendments with the State of California
Department of Alcoholic Beverage Control (ABC) in the amount of $51,900 for one fiscal
year, July 1, 2020 through June 30, 2021.

FISCAL IMPACTS OF RECOMMENDATION

The City of Berkeley Police Department (BPD) will be the direct recipient of the grant in
the amount of $51,900 for fiscal year 2020-21. The grant provides $51,900 dollars to
support Berkeley Police Department operations and efforts to reduce underage drinking.
Grant revenues will be deposited into the Alcoholic Beverage Control Fund. There is no
required local match of funds to obtain the grant. Appropriation of the expenditures is
being included in the First Amendment to the Appropriations Ordinance.

CURRENT SITUATION AND ITS EFFECTS

Over the years, BPD staff have worked diligently to reduce the number of alcohol
related problems within the residential areas surrounding the University of California at
Berkeley (UCB), especially the Greek community. Despite the education and
preventative work conducted each year, we continue to experience alcohol related
tragedies, many of which could have been prevented. The BPD and Berkeley Fire
Department (BFD) have continued to experience an increase in calls for service. This
increase hampers and strains emergency services across the entire city. A report
prepared by the BFD and provided to City Council, highlighted that over 1,500 people
were transported in 2014 and 2015. Of those calls, more than 600 involved alcohol and
approximately half of the intoxicated students were under the legal drinking age of 21.
One-hundred and twenty of the intoxicated patients were under 18 years of age.

During the 2015-16 grant, a total of 482 alcohol-related citations and arrests were
made. The BPD has provided responsible beverage training for over 100 Berkeley
managers and employees representing over 40 Berkeley businesses.

2180 Milvia Street, Berkeley, CA 94704 o Tel: (510) 981-7000 e TDD: (510) 981-6903 e Fax: (510) 981-7099
E-Mail: manager@CityofBerkeley.info Website: http://www.CityofBerkeley.info/Manager
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Revenue Grant: Fiscal Year 2020-21 Alcoholic Beverage Control Grant CONSENT CALENDAR
October 13, 2020

BACKGROUND

The BPD has been receiving the Alcoholic Beverage Control grant for over eleven
years. Each school year brings an influx of new students, as well as, new employees to
various businesses which sell alcohol. The BPD will continue to inform, educate, and
enforce under-age drinking laws in an effort to reduce and/or prevent alcohol related
tragedies within the City of Berkeley.

ENVIRONMENTAL SUSTAINABILITY
Fewer calls to first-responders will result in lower local air pollutants and greenhouse
gas emissions due to reduced fuel consumption.

RATIONALE FOR RECOMMENDATION

The BPD has been awarded a Department of Alcoholic Beverage Control grant in the
amount of $51,900 to address the critical need to address underage drinking and
alcohol availability to those individuals under the age of 21. Without this funding, the
BPD would not have the resources to adequately reduce the alcohol-related incidents
which can have life-altering results for many young adults.

ALTERNATIVE ACTIONS CONSIDERED
If the award is not accepted, the City would not be able to provide these vital services to
our community.

CONTACT PERSON
Andrew R. Greenwood, Chief of Police, 981-5700

Attachment:
1. Resolution
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RESOLUTION NO. ## ###-N.S.

REVENUE GRANT: STATE OF CALIFORNIA DEPARTMENT OF ALCOHOLIC
BEVERAGE CONTROL GRANT FOR FISCAL YEAR 2020-21

WHEREAS, the Police Department is committed to providing a safe and secure
environment through vigorous law enforcement within the City of Berkeley; and

WHEREAS, underage drinking and excessive drinking is currently a problem within the
City of Berkeley; and

WHEREAS, there has been a longstanding problem with underage drinking and the
availability of alcohol to persons under the age of 21 throughout the City; and

WHEREAS, despite years of education and preventive work, alcohol related problems
persist; and

WHEREAS, the young adult community continues to acquire alcohol through fake
identification, merchants who fail to check identification or asking someone to purchase
alcohol for them; and

WHEREAS, several liquor stores can be magnets for criminal activity; and

WHEREAS, the police do not have sufficient resources within the existing budget to
expand their work on these problems; and

WHEREAS, the Berkeley Police Department desires to undertake a certain project to limit
access to alcohol by minors funded in part from state funds from the Department of
Alcoholic Beverage Control (hereafter referred to as ABC); and

WHEREAS, the funds have been appropriated into the Alcoholic Beverage Control
Program Fund with the agreement that grant funds received hereunder shall not be used
to supplant expenditures controlled by this body.

NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that the
City Manager, and/or the Chief of Police, is hereby authorized to execute a contract and
any amendments or extensions with the State of California in order to accept funds in the
amount of $51,900 from the Department of Alcoholic Beverage Control for the
enforcement of alcohol related laws for one fiscal year, July 1, 2020 through June 30,
2021.

BE IT FURTHER RESOLVED that any liability arising out of the performance of this
contract, including civil court actions for damages, shall be the responsibility of the grant
recipient and the authorizing agency. The State of California and ABC disclaim
responsibility for any such liability.

BE IT FURTHER RESOLVED that this award is not subject to local hiring freezes.
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Office of the City Manager

CONSENT CALENDAR
October 13, 2020

To: Honorable Mayor and Members of the City Council
From: Dee Williams-Ridley, City Manager

Submitted by: Liam Garland, Director, Public Works

Subject: Contract No. 31900124 Amendment: B Bros Construction Inc. for Adult
Mental Health Services Center Renovations Project at 2640 Martin Luther
King Jr Way

RECOMMENDATION

Adopt a Resolution authorizing the City Manager to amend Contract No. 31900124 with
B Bros Construction, Inc. to complete renovation and seismic upgrade work at the Adult
Mental Health Services Center, increasing the current contract amount of $5,386,293 by
$230,000 for a total amount not-to-exceed of $5,616,293.

FISCAL IMPACTS OF RECOMMENDATION

Funding for this contract amendment is subject to appropriation in the First Amendment
to the FY 2021 Annual Appropriations Ordinance (AAO1) in the T1 Fund (511) in the
Public Works budget. The $230,000 requested for this amendment is within the original
$2,000,000 T1 allocation for this project. No other funding is required.

Original Contract (not to exceed). .........cooevvvvvviiiiiiiiniennennn. $4,886,293
Previous AmMendment...........coiuereeriieeeesiireeeeeeeesneeeee e $500,000
This AMendment ........ccuvveeeeeeiiiiciiiiee et $230,000
Amended Contract Amount (not to exceed) $5,616,293

The additional funding is necessary since it will provide for upgrades to the Adult Mental
Health Services Center that improve the day-to-day operations of the building and
minimize disruption to City staff and patients when facility maintenance needs come up
during regular business hours. Some of these improvements also provide additional
security to the building, City staff, and patients being cared for.

2180 Milvia Street, Berkeley, CA 94704 o Tel: (510) 981-7000 e TDD: (510) 981-6903 e Fax: (510) 981-7099 165
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Contract No. Amendment: B Bros, Inc. for Adult CONSENT CALENDAR
Mental Health Services Center October 13, 2020

CURRENT SITUATION AND ITS EFFECTS

On December 10, 2019, City Council adopt a resolution authorizing the City Manager to
amend the contract with B Bros Construction, Inc. (B Bros) to complete renovation and
seismic upgrade work at the Adult Mental Health Services Center (Center), increasing the
contract amount by $500,000 for a total amount not-to-exceed (nte) of $5,386,293. The
increase was necessary to address unforeseen conditions that only became apparent
when B Bros commenced with construction of the Adult Mental Health Services Center
on April 4, 2019.

More recently, Health, Housing & Community Services Department (HHCS) requested
improvements to the project that increase the scope of the original contract documents.
These additions were requested to improve the day-to-day operations of the building,
some of which include:

e Installation of water isolation valves throughout the building. These minimize
disruption to the entire building and operation when working on a specific location
within the structure’s water system.

e Water proofing the janitorial closet to avoid excessive wear and water damage in
the future.

¢ Installation of additional audio-visual networking infrastructure throughout the
building.

e Installation of two dual electric vehicle charging stations along the building’s
Derby Street frontage.

e Installation of keyless locking mechanisms (fobs) on all interior and exterior doors
to the building.

e Adding a bottle fill station in the staff communal area.
¢ Installation of a security and emergency alarm system to the building.

The proposed amendment for $230,000 will cover the operational improvements
requested above and address miscellaneous unforeseen closeout items that occur on
building facility upgrade projects of this size and complexity.

The provided services will support the Strategic Plan goals of creating a resilient, safe,
connected, and prepared city and providing state-of-the-art, well-maintained facilities.

BACKGROUND

The City of Berkeley Mental Health Services Center provides invaluable mental health
and related social services to Berkeley and Albany community members and their families
living with serious and persistent mental illness. Program efforts include case
management and support services, coordination and consultation with other agencies
and groups, providing linkages and referrals to community resources, assessments and
crisis response. Some of the work of Mental Health staff is conducted in the field when
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Contract No. Amendment: B Bros, Inc. for Adult CONSENT CALENDAR
Mental Health Services Center October 13, 2020

staff meets clients in the community for service provision. There have been significant
problems with the Center for many years. The building did not have a layout conducive
to a welcoming environment for consumers, nor was it properly configured for safety. In
2015 and 2016, these long-standing issues were exacerbated by air quality problems,
water intrusion, and an ongoing infestation of vermin, raccoons, and rodents. Although
the building had many treatments, the problems were ultimately deemed so systemic that
the building was closed in June 2016, pending this long planned major rehabilitation.

The current rehabilitation work being performed is significant and will result in a
welcoming, inviting, clean, durable, energy efficient, and secure facility that will be used
to help seriously mentally ill residents in Berkeley and Albany to live better lives.

The upgraded Center will provide a central location and will provide comprehensive
services that maintain personal and community stability, supporting over 350 adults with
ongoing clinical case management services per year.

ENVIRONMENTAL SUSTAINABILITY

A goal of the new mental health facility is to incorporate as many net zero energy facility
improvements as is feasible. A net zero energy facility has a positive environmental
impact and has economic advantages over the long-term. Some net-zero features in this
project include solar panels, heat pumps, or low flow fixtures.

RATIONALE FOR RECOMMENDATION

The requested facility upgrades will improve the day-to-day operations of the building,
and in turn, minimize disruption to City staff and the patients of the Adult Mental Health
Services Center when facility maintenance needs come up during regular business hours.
Some of these improvements also provide additional security to the building facility itself,
as well as City staff and the patients being cared for.

ALTERNATIVE ACTIONS CONSIDERED
None.

CONTACT PERSON
Andrew Brozyna, Deputy Director, Public Works, (510) 981-6396
Joe Enke, Acting City Engineer, Public Works, (510) 981-6411

Attachment:
1: Resolution
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RESOLUTION NO. ## ###-N.S.

CONTRACT NO. 31900124 AMENDMENT: B BROS CONSTRUCTION INC. FOR
ADULT MENTAL HEALTH SERVICES CENTER RENOVATIONS PROJECT AT 2640
MARTIN LUTHER KING JR WAY

WHEREAS, the project consists of interior and exterior renovations and seismic upgrades
of the Adult Mental Health Services Center; and

WHEREAS, The City has neither the labor nor the equipment necessary to undertake this
renovation and seismic upgrade project; and

WHEREAS, an invitation for bids (Plans and Specifications No. 19-11267-C) was duly
advertised, and B-Bros Construction Inc. was determined to be the lowest responsive and
responsible bidder; and

WHEREAS, Resolution No. 68,752-N.S. authorized the City Manager to execute a
contract and any amendments, extensions or change orders, until completion of the
project in accordance with the approved plans and specifications with B-Bros
Construction Inc. for the Mental Health Services Center Renovation Project at 2640
Martin Luther King, Jr Way, in an amount not to exceed $4,886,293; and

WHEREAS, Resolution No. 69,230-N.S. authorized the City Manager to execute an
amendment to increase the contract amount by $500,000 for a total contract not to exceed
amount of $5,386,293.

WHEREAS, due to requested building facility upgrades an additional increase of
$230,000 is necessary to fund the improvements; and

WHEREAS, funds will be appropriated in the First Amendment to the FY 2021 Annual
Appropriations Ordinance in the FY 2021 in the T1 Fund (511).

NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that the
City Manager is authorized to execute an amendment to Contract No. 31900124 with B
Bros Construction, Inc. for renovation and seismic upgrade work at the Adult Mental
Health Services Center increasing the current contract amount of $5,386,293 by
$230,000 for a total contract amount not to exceed $5,616,293.
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Office of the City Manager
CONSENT CALENDAR

October 13, 2020

To: Honorable Mayor and Members of the City Council
From: Dee Williams-Ridley, City Manager
Submitted by: Liam Garland, Director, Public Works

Subject: Contract Award: First Carbon Solutions, Inc. for California Environmental
Quality Act Compliance for the Solid Waste & Recycling Transfer Station
Replacement Project

RECOMMENDATION

Adopt a Resolution authorizing the City Manager to award a contract with First Carbon
Solutions, Inc. for California Environmental Quality Act compliance for the Solid Waste &
Recycling Transfer Station Replacement Project for a total amount not to exceed
$500,000 for a contract term of November 1, 2020 through December 31, 2021.

SUMMARY

City will contract with First Carbon Solutions, Inc. per its July 2, 2020 submittal. Their staff
and subcontractors are well versed in conducting all required studies, soliciting all
regulatory and community input, and compliance with California Environmental Quality
Act’'s (CEQA) requirements for the proposed Solid Waste & Recycling Transfer Station
(SW&RTS) replacement.

This contract will evaluate the two (2) concepts developed by the Solid Waste and
Recycling Transfer Station Feasibility Study and reviewed at the City Council’s November
5, 2019 Work Session?! for the replacement of the City’s existing Transfer Station and
Material Recovery facilities.

FISCAL IMPACTS OF RECOMMENDATION
Funding for this contract has been appropriated in the FY 2021 Zero Waste Fund budget.

CURRENT SITUATION AND ITS EFFECTS
Gaining CEQA compliance for the Solid Waste & Recycling Transfer Station
Replacement Project advances several of the City’s Strategic Plan priorities:
¢ Be acustomer-focused organization and facilities that provides excellent, timely,
easily accessible services and information to the community,

1 https://www.cityofberkeley.info/uploadedFiles/Public Works/Level 3 -
SolidWaste/Solid%20Waste%20and%20Recycling%20Transfer%20Station%20Feasibility%20Study%
20Report%20t0%20Council%2011.5.19%20Partl.pdf
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CEQA Compliance for the Solid Waste CONSENT CALENDAR
& Recycling Transfer Station Replacement October 13, 2020
Project

e Provide state-of-the-art and well-maintained infrastructure, amenities, and
facilities, and

e Be aglobal leader in addressing climate change, advancing environmental
justice, and protecting the environment.

Without the replacement of the existing facilities, the City cannot meet its Zero Waste or
2009 Climate Action Plan goals. These facilities are beyond their projected and useful life;
making it challenging to comply with continuously evolving environmental requirements
and safety regulations.

On July 24, 2018, City Council? authorized retaining Zero Waste Collaborative, Inc. to
conducta Solid Waste & Recycling Transfer Station Feasibility Study (Study). The Study’s
goal was the development of conceptual layouts (minimum of two concepts) with
collaborative, robust and extensive community and business members’ input.

Consistent with the Zero Waste Commission’s prior support and City Council’s input and
direction, the City is ready to take this necessary next step in the process to ensure
CEQA compliance and ultimately replace these facilities.

BACKGROUND

The current Transfer Station (TS) was built in 1983 and various recycling facilities added
in the 1980s and 90s. These facilities handle all of the City’s and vendor curbside
collected and self-haul refuse; dual stream recycling; and green/food waste materials on
a 7.45 acre site. The current facilities consist of:

e Transfer Station 20,700 sq. ft.
e Late 1980s addition of Berkeley’s Recycling, which includes:
1) Material Recovery Facility (MRF) 21,900 sq. ft.
2) Residential recyclable materials drop-off 4,400 sq. ft.
3) Residential Universal Waste drop-off 700 sq. ft.
4) California Redemption Value (CRV) Buyback Center 6,600 sq. ft.
e In 1990s, residential recycle collection vendor was allocated 6,000 sq. ft.

space for an office/operations yard.

In 2019, the TS handled 78,000+ tons of refuse; 15,000+ tons of construction and demolition
debris; 33,000+ tons of compostable organic (green/food) materials, and 2,500 tons of
miscellaneous recyclable materials. The MRF annually accepts, processes and markets
approximately 15,000+ tons of mixed paper; cardboard; rigid plastics; and plastic,
aluminum, steel and glass containers.

An integrated facility would ensure the City’s flexibility to accept a variety of materials and
provide the ability to increase diversion. In addition, it would ensure environmentally
compliant methods will be implemented—not only for today but for many decades to

2 https://www.cityofberkeley.info/.../2018-07-24 Item 39 Contract Zero Waste Collaborative.aspx
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CEQA Compliance for the Solid Waste CONSENT CALENDAR
& Recycling Transfer Station Replacement October 13, 2020
Project

follow—in the handling and processing of refuse, fiber and container recyclables, and
compostable materials.

The current facilities are not integrated and operations cannot be coordinated to provide
the facilities’ customers easy access to drop-off refuse, recyclable and organic waste
materials. These facilities do not meet current seismic requirements, have not been
upgraded or improved since constructed, have exceeded their useful and serviceable
life, and are unable support the City’s Zero Waste Goal.

The primary goals of the Solid Waste & Recycling Transfer Station Feasibility Study
(Study) were to:
e Solicit extensive community members’ and stakeholders’ ideas, direction,
e Put these ideas on paper and solicit additional community members input and
direction, and
e To provide input on the community’s vision for a Material Resource Park (name
to be determined by community members with City Council input and
concurrence).

Community members and stakeholders envisioned a facility that would allow the City to
divert additional materials for reuse or recycling that are currently being landfilled. The
two (2) concepts were the result of many hours of input by City staff, community
members and business members, and vendors (that are contracted with the City through
the Zero Waste Division’s operations). These listening/input sessions and meetings
were conducted throughout the City and included:

e September 27, 2018: Zero Waste Collaborative, Inc., presented to the Interim
Deputy City Manager (now DCM); Public Works, Planning, Finance and
Information Technology Department Directors; and other staff on the Study’s
goals and milestones.

e November 7,28, and December 1, 2018 (Central Public Library, South Berkeley
Senior Center, Live Oak Community Center): Community member and
stakeholder initial visioning and listening sessions to solicit input on their ideas for
the facility’s development to meet zero waste goals (totaling 8 hours).

e January 16, 17 and 18, 2019 (James Kenney Community Center): community
presentations of the facility’s development options based on the input from the
initial listening sessions followed with robust and extensive community members’
and stakeholders’ input on the facility’s development options (totaling 9 hours).

e March 14, 15 and May 22, 2019 (James Kenney Community Center, North
Berkeley Public Library, West Branch Public Library: Presentation to all
community members and stakeholders based on the January 2019 input and
revisions of facility’s development options (totaling 8 hours).

e June 24, 2019: Presentation of the finalized facility’s development options and
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potential environmental impacts to the Zero Waste Commission?.

As noted above, the Study’s contractor was tasked to transfer these community
members’ best ideas into concept(s) on paper and then to solicit additional community
members’ input. With this significant public input, the Study* identified two (2) concepts
with up to a 10% design level and included preliminary budgetary cost estimates and
potential financing options.

At a November 5, 2019 City Council Work Session, the Council reviewed the two
preliminary concepts to provide feedback and direction on the replacement of the Solid
Waste & Recycling Transfer Station (SW&RTS) located at 1201 Second Street. The two
(2) concepts proposed for the site’s existing footprint are:

Concept A: Material Recovery Facility & Transfer Station is one (1) building that
includes:

e Drop-off and California Redemption Value Buyback 32,000 sq. ft.
e Material Recovery Facility 33,000 sq. ft.
e Transfer Station 41,000 sq. ft.
e Landscaping and Codornices Creek walk 49,000 sq. ft.
e Admin. Office with Education Center, classrooms 7,300 sq. ft.
e Vehicle Maintenance Building 6,000 sq. ft.
e Vehicle parking (110+ service vehicles) 62,000 sq. ft.
e Permeable paved area 22,000 sq. ft.
e Sidewalks 39,500 sq. ft.
e Asphalt and concrete paving area 82,000 sq. ft.

Concept B: Material Recovery Facility & Transfer Station in two (2) separate buildings
that includes:

e Drop-off and California Redemption Value Buyback 24,000 sq. ft.
e Material Recovery Facility 35,000 sq. ft.
e Transfer Station 46,000 sq. ft.
e Landscaping and Codornices Creek walk 42,000 sq. ft.
e Admin. Office with Education Center, classrooms 9,100 sq. ft.
e Vehicle Maintenance Building 7,000 sq. ft.
e Vehicle parking (110+ service vehicles) 79,000 sq. ft.
e Permeable paved area 14,000 sq. ft.
e Sidewalks 39,500 sq. ft.
e Asphalt and Concrete paved area 80,000 sq. ft.

3 https://www.cityofberkeley.info/uploadedFiles/Public Works/Level 3 -

Solid Waste/2019%20June%2024%20Agenda%20Packet%20v2.pdf

4 https://www.cityofberkeley.info/uploadedFiles/Public Works/Level 3 -
SolidWaste/Solid%20Waste%20and%20Recycling%20Transfer%20Station%20Feasibility%20Study%
20Report%20t0%20Council%2011.5.19%20Partl.pdf
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For the City to sustain or expand its infrastructure required to support the City’s waste
reduction efforts and to meet its Zero Waste Goal, the City will need to replace these
significantly aged facilities. To maximize these program services and infrastructure
flexibility, these facilities need to be integrated and function seamlessly together to
support the City’s Climate Action Plan and Zero Waste Goal.

The City Council authorized a Resolution for Request for Proposal (RFP) Specification
No. 20-11390-C on February 11, 2020°. First Carbon Solutions, Inc. submitted the most
qualified and responsive proposal as required by the RFP’s solicitation.

ENVIRONMENTAL SUSTAINABILITY

The proposed conceptual plans and CEQA compliance efforts will ensure that, as an
enterprise funded operation, the City’s Public Works Zero Waste Division will have state-
of-the-art Solid Waste & Recycling Transfer facilities to support:

e Customers’ ease of use and interface of these facilities to promote additional
recycling and reuse opportunities,

e The expansion of the City’s efforts to meet its Zero Waste Goals, which are a
key component of the 2009 Climate Action Plan,

e Compliance with legislation to increase and enhance recycling; organic diversion
and composting; and the City’s single use disposable foodware and litter
reduction ordinance,

e Handling of all residential, multi-family and commercial curbside collection of:
refuse; dual stream recyclable materials processing and marketing; and
green/food waste, and

e Flexibility to handle anticipated long-term market volatility in the recycling
commodity markets.

As Berkley continues to reduce the volume of materials being landfilled and to move more
recyclable materials from the refuse carts/bins to the recycle and compost carts/bins, the
City’s infrastructure has to follow suit. Yet it is in drastic need of replacement to support
the City’s ambitious efforts to reduce waste, increase diversion, and accomplish a Zero
Waste future.

RATIONALE FOR RECOMMENDATION

In part based on the robust community process to date, including Council Members’
feedback at the November 5, 2019 Work Session, staff reviewed four (4) proposals
submitted in response to the RPF for CEQA Compliance. First Carbon Solutions, Inc.
submitted the most responsive and comprehensive proposal. This CEQA compliance
work is required prior to SW&RTS'’ final engineering design and the permitting for
construction and solicitation of bids for its construction.

5 https://www.cityofberkeley.info/uploadedFiles/Finance/Level 3 - General/20-11390-C%20-
%20SWRTS%20CEQA%20FINAL.pdf
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ALTERNATIVE ACTIONS CONSIDERED

Continue reliance on the existing Transfer Station and the non-integrated recycling
facilities, which are unable to support or expand the City’s efforts to meet its Zero Waste
Goals and are past their design and useful life. The existing facilities do not meet State
or City safety and building codes. Given the age and structural conditions of the existing
structures, reconstruction of these structures would be financially prohibitive.

CONTACT PERSON
Greg Apa, Solid Waste & Recycling Manager, Public Works — Zero Waste, 981-6359

Attachment:
1: Resolution
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RESOLUTION NO. ## ###-N.S.

CONTRACT: FIRST CARBON SOLUTIONS, INC. FOR CALIFORNIA
ENVIRONMENTAL QUALITY ACT COMPLIANCE FOR THE SOLID WASTE &
RECYCLING TRANSFER STATION REPLACEMENT PROJECT

WHEREAS, July 24, 2018, City Council authorized retaining a third party consultant to
conduct a Solid Waste & Recycling Transfer Station Feasibility Study with robust and
extensive community and business members’ input; and

WHEREAS, November 5, 2019 City Council Work Session, the Council reviewed the two
preliminary concepts to provide feedback and direction on the replacement of the Solid
Waste & Recycling Transfer Station; and

WHEREAS, February 11, 2020, City Council authorized a Resolution to release a
Request for Proposal for California Environmental Quality Act compliance for the Solid
Waste & Recycling Transfer Station; and

WHEREAS, without the replacement of the existing facilities, the City cannot meet its Zero
Waste or 2009 Climate Action Plan goals. These facilities are beyond their projected and
useful life; making it challenging to comply with continuously evolving environmental
requirements and safety regulations; and

NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley authorizing
the City Manager to award a contract with First Carbon Solutions, Inc. for California
Environmental Quality Act (CEQA) compliance for the Solid Waste & Recycling Transfer
Station (SW&RTS) Replacement Project for a total amount not to exceed $500,000 for a
contract term of November 1, 2020 through December 31, 2021.
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Homeless Commission

CONSENT CALENDAR
October 13, 2020

To: Honorable Mayor and Members of the City Council
From: Homeless Commission
Submitted by: Carole Marasovic, Chairperson, Homeless Commission

Subject: Compiling Commission Recommendations in a Reference Manual

RECOMMENDATION

The Homeless Commission recommends that Council refer to staff to develop a
procedure for staff secretaries to all City of Berkeley commissions to compile all
commission recommendations, whether in report or letter form, in a binder. Such binder
shall also track the outcomes of all commission recommendations including action taken
by Council and subsequent implementation of Council action. One copy of the binder shall
remain with the staff secretary; another copy of the binder shall be available as a resource
in the City Clerk's office. The City Clerk shall index all subject matters of commission
proposals so that there is cross-referencing of all subjects that commissions have
addressed. This reference manual shall be available for use by commissions to share
information, the Mayor and Council, staff and members of the public. The City Clerk shall
also provide this information online.

POLICY COMMITTEE RECOMMENDATION

On August 31, 2020, the Agenda and Rules Committee adopted the following action:
M/S/C (Wengraf/Hahn) to send Items 9a and 9b to the City Council with a Qualified
Positive Recommendation to adopt the staff item in 9b to explore potential short term
solutions and recommend that the commission recommendation be reintroduced to
Council after the COVID-19 emergency is lifted. Vote: All Ayes.

SUMMARY

This recommendation would create a reference manual which would track the work of
City advisory commissions and the outcomes and implementation of their
recommendations. It would serve to provide information-sharing between commissions
when they work on similar or overlapping issues. It would provide a reference manual
for all City commissioners, Mayor and Council, staff and members of the public.

FISCAL IMPACTS OF RECOMMENDATION

Staff would have to assess the cost, and staff time, of providing this manual and
maintaining it. The cost would seem to be outweighed by the benefits of information
sharing and coordination between commissions and providing easily accessible
information to all including the public.

2180 Milvia Street, Berkeley, CA 94704 o Tel: (510) 981-7000 e TDD: (510) 981-6903 e Fax: (510) 981-7099 177
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Developing a Mechanism to Facilitate an Improved Homeless Point-In-Time Count CONSENT CALENDAR
October 13, 2020

CURRENT SITUATION AND ITS EFFECTS

Currently, commissions often operate without knowledge of how other commissions are
approaching similar or overlapping issues. There is no single resource to go to view
information other than reviewing individual commissions' minutes. Recommendations
occasionally have not been tracked and have fallen by the wayside. The work output of
commissions, producing recommendations, cannot always be evaluated or reviewed in
detail because there is no reference manual for commission recommendations. At a
recent strategic plan session conducted by the City Manager's office educating
commissioners, across all commissions, of the strategic plan, when receiving input from
commissioners in attendance, several commissioners, from multiple commissions,
indicated that they wanted to access additional knowledge how other commissions are
addressing the same or similar, related issues. In addition, some commissions have
placed information sharing between commissions on their agendas and/or addressed the
need for information sharing, between commissions, on their agendas

BACKGROUND

The Homeless Commission voted on March 11, 2020 as follows:

Action: M/S/C Hirpara/ Hill to approve and send the recommendation to Council as
written.

Vote: Ayes: Hill, Marasovic, Kealoha-Blake, Hirpara, Behm-Steinberg
Noes: None. Abstain: Andrew. Absent: Mulligan.

ENVIRONMENTAL SUSTAINABILITY
There are no identifiable environmental effects except the use of a nominal amount of
additional paper.

RATIONALE FOR RECOMMENDATION

Binders, and online access, as described in the recommendation would provide for
better tracking of recommendations and outcomes including Council action and
subsequent implementation of outcomes. This reference manual would provide better
coordination between commissions when they are addressing similar or overlapping
subject matters. This reference manual would also provide easily accessible information
for not only commissioners but also Mayor and Council, staff and members of the
public.

ALTERNATIVE ACTIONS CONSIDERED
An alternative would be for no action to be taken.

Page 2

178



Page 3 of 3

Developing a Mechanism to Facilitate an Improved Homeless Point-In-Time Count CONSENT CALENDAR
October 13, 2020

CITY MANAGER
See companion report.

CONTACT PERSON
Brittany Carnegie, Homeless Commission Secretary, HHCS, 510-981-5415
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Homeless Commission

CONSENT CALENDAR
October 13, 2020

To: Honorable Mayor and Members of the City Council
From: Dee Williams-Ridley, City Manager

Submitted by: Mark Numainville, City Clerk
Brittany Carnegie, Homeless Commission Secretary

Subject: Companion Report: Compiling Commission Recommendations in a
Reference Manual

RECOMMENDATION

Refer the commission recommendation to the City Manager to 1) consider the impacts
on staffing levels, approved Strategic Plan projects, and existing baseline services in the
context of the projected budget shortfall for FY 2021 and the hiring freeze currently in
effect; and 2) work within existing resources to facilitate information sharing among
commissions on items referred from the City Council.

POLICY COMMITTEE RECOMMENDATION

On August 31, 2020, the Agenda and Rules Committee adopted the following action:
M/S/C (Wengraf/Hahn) to send Items 9a and 9b to the City Council with a Qualified
Positive Recommendation to adopt the staff item in 9b to explore potential short term
solutions and recommend that the commission recommendation be reintroduced to
Council after the COVID-19 emergency is lifted. Vote: All Ayes.

FISCAL IMPACTS OF RECOMMENDATION
No direct fiscal impact.

CURRENT SITUATION AND ITS EFFECTS

The City is facing an unprecedented $28.5 million shortfall in the FY 2021 budget. As a
part of the measures taken to close the gap, all departments are facing 15% reductions
in personnel and non-personnel expenditures. In addition, a hiring freeze has been
implemented by the City Manager and vacant positions are not being filled.

Commission secretaries have a full time employee’s regular duties and the additional
responsibilities of supporting a commission. The City Clerk Department is also newly
affected by several new additions to baseline responsibilities including the Citizens
Redistricting Commission, the Lobbyist Registration Ordinance, the Public Financing
Program for Candidates, and support of the City Council Policy Committees.

2180 Milvia Street, Berkeley, CA 94704 o Tel: (510) 981-7000 e TDD: (510) 981-6903 e Fax: (510) 981-7099 181
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Companion Report: Compiling Commission Recommendations in a CONSENT CALENDAR
Reference Manual October 13, 2020

The tracking and reporting as described in the commission recommendation is a
significant new task added to the baseline responsibilities of the City Clerk Department
and commission secretaries. The commission item extends the tracking requirement
beyond agenda items to also include letters from a commission to the Council, which are
more difficult to track.

Currently, the City does log commission referrals in the ServiceNow program to keep
track of the adopted referrals. Some expansion of the tracking and reporting in
ServiceNow could be a possible method to meet some of the commission’s request, but
this would require purchasing new software licenses for commission secretaries. The
estimated cost for 40 licenses at $242 each is $9,680 annually. This additional cost is
not currently funded in the FY 2021 budget.

Under the current guidelines in the Commissioners’ Manual, commission secretaries are
tasked with keeping the commission informed of the referrals adopted by Council for their
commission and also to notify other commissions of items that may be of overlapping
jurisdiction among multiple commissions. The City Manager and the City Clerk
Department can reach out to all secretaries to highlight this responsibility and inquire
about ways in which the City Clerk Department can support secretaries with information
sharing among commissions.

BACKGROUND

On March 11, 2020 by a 5-0-1-1 vote, the Homeless Commission adopted a
recommendation that Council refer to staff to develop a procedure for staff secretaries to
all City of Berkeley commissions to compile all commission recommendations, whether
in report or letter form, in a binder. Such binder shall also track the outcomes of all
commission recommendations including action taken by Council and subsequent
implementation of Council action. One copy of the binder shall remain with the staff
secretary; another copy of the binder shall be available as a resource in the City Clerk's
office. The City Clerk shall index all subject matters of commission proposals so that there
is cross-referencing of all subjects that commissions have addressed. This reference
manual shall be available for use by commissions to share information, the Mayor and
Council, staff and members of the public. The City Clerk shall also provide this information
online.

ENVIRONMENTAL SUSTAINABILITY
There are no identifiable environmental effects except the use of a nominal amount of
additional paper.

RATIONALE FOR RECOMMENDATION
Due to current budgetary and staffing limitations, there are not adequate staffing
resources to implement the full measure of the commission’s request.

Page 2
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Companion Report: Compiling Commission Recommendations in a CONSENT CALENDAR
Reference Manual October 13, 2020

CONTACT PERSON
Mark Numainville, City Clerk, 510-981-6900
Brittany Carnegie, Homeless Commission Secretary, HHCS, 510-981-5415
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Rashi Kesarwani
Councilmember, District 1
CONSENT CALENDAR
October 13, 2020

TO: Mayor and Council

FROM: Councilmember Rashi Kesarwani (Author), Councilmember Susan
Wengraf (Co-Sponsor)

SUBJECT: Authorize Installation of Security Cameras at the Marina and
Request an Environmental Safety Assessment

RECOMMENDATION
Adopt the following recommendations in order to address the recent dramatic uptick in
reported crime incidents at the Berkeley marina:
e Request that the City Manager install security cameras and signage as
expeditiously as possible as a long-term safety measure;
« Refer to the City Manager to perform an environmental safety assessment of the
Berkeley marina with particular attention to the berther parking areas.

FISCAL IMPACT
Approximately $120,000 for eight security camera locations at seven marina berther
lots, including installation, signage, and other supplies.

CURRENT SITUATION AND ITS EFFECTS

The past several months have seen a dramatic uptick in reported crime incidents at the
Berkeley marina. From March 6, 2020 through September 4, 2020, a total of 156
incidents were reported to the Berkeley Police Department and/or marina staff. The vast
majority of the incidents have been reported more recently: since July 1, 2020, a total of
135 incidents were reported, with August alone seeing a total of 86 incidents. These
incidents range in severity from disturbances, vandalism, and trespassing to assaults,
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Installation of Security Cameras at Berkeley Marina and Safety Assessment

boat theft, auto burglary® and vehicle theft2. From the second day in August onward,
every day of the month saw at least one incident report, with August 23 seeing nine
reported incidents, while August 13, 16, 17 and 27 each had five reported incidents per
day.

In the table below, we provide a summary of the type and frequency of reported crime
incidents that have occurred since early March 2020. We note that the Office of
Councilmember Rashi Kesarwani has requested crime statistics for the same period in
2019 and 2018 in order to gain a better understanding of recent crime trends.

Types and frequency of selected reported crimes at the Berkeley Marina, March 6
to Sept. 4, 2020

Type of Crime Number of Incidents
Assault 2
Attempted Vehicle Theft 22
Auto Burglary 30
Disturbances 11
Felony Theft 2
Theft

Trespassing

Vandalism 14
Vehicle Theft 4

Weapons Found

Source: Berkeley Police Department and Marina staff

Councilmember Rashi Kesarwani has met with several of the Marina live-aboard
community members and berthers (people who pay to dock a boat at our marina) who
have reached out to the District 1 Office for assistance. Our constituents have
expressed frustration, fear, and dismay at the recent dramatic rise in reported incidents.

LIn this case, according to California Penal Code 459, auto burglary can be defined as: forced entry into a locked
automobile with the intent to steal the car or property within it. See:

https://leginfo.leqgislature.ca.gov/faces/codes displayText.xhtml|?lawCode=PEN&division=&title=13.&part=1.&chapter
=2.&article=.

2 Refer to the U.S. Department of Justice Federal Bureau of Investigation Criminal Justice Information Services
Division (https://ucr.fbi.gov/crime-in-the-u.s/2010/crime-in-the-u.s.-2010/property-crime/mvtheftmain) which notes: “In
the FBI's Uniform Crime Reporting (UCR) Program, motor vehicle theft is defined as the theft or attempted theft of a
motor vehicle.”

2180 Milvia Street, Berkeley, CA 94704 o Tel: (510) 981-7110 e Fax: (510) 981-7111
E-Mail: Rkesarwani@cityofberkeley.info

186


https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=PEN&division=&title=13.&part=1.&chapter=2.&article=
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=PEN&division=&title=13.&part=1.&chapter=2.&article=
https://ucr.fbi.gov/crime-in-the-u.s/2010/crime-in-the-u.s.-2010/property-crime/mvtheftmain

Page 3 of 3

Installation of Security Cameras at Berkeley Marina and Safety Assessment

This item additionally requests an environmental safety assessment of the parking
areas for the Berkeley marina. Because there is a varied nature to the types of crimes
committed, a multi-pronged safety approach is necessary to help address the many
concerns of the community and reduce the number of incidents. Constituent
communications indicate that there is an urgency to addressing these issues using a
variety of approaches as deterrents.

BACKGROUND

A 2011 report from The Urban Institute’s Justice Policy Center notes that cameras can
be an effective, fiscally prudent tool for preventing crimes and supporting investigations;
and installation and maintenance of security cameras is less costly than the associated
costs with crimes that take place without them.3

“Stationary security cameras affixed to City property or facilities” are not regulated under
the Surveillance Technology Ordinance. (See BMC Section 2.99.020.1.i). As a result,
stationary camera installation at the marina would be exempt from the requirements of
BMC Chapter 2.99.

ENVIRONMENTAL SUSTAINABILITY
This item has no impact on environmental sustainability.

CONTACT
Councilmember Rashi Kesarwani, District 1~ (510) 981-7110

3 See La Vigne, Lowry, Markman and Dwyer's 2011 report: “Evaluating the Use of Public Surveillance
Cameras for Crime Control and

Prevention” https://www.urban.org/sites/default/files/publication/27556/412403-evaluating-the-use-of-
public-surveillance-cameras-for-crime-control-and-prevention 1.pdf

2180 Milvia Street, Berkeley, CA 94704 o Tel: (510) 981-7110 e Fax: (510) 981-7111
E-Mail: Rkesarwani@cityofberkeley.info
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Cheryl Davila
Councilmember
District 2
CONSENT CALENDAR
October 13, 2020
To: Honorable Mayor and Members of the City Council

From: Councilmembers Cheryl Davila (Author), Ben Bartlett (Co-Author),
and Sophie Hahn (Co-Sponsor)

Subject: Oppose Proposition 22 on the November 2020 ballot

RECOMMENDATION
1. Adopt a resolution opposing Proposition 22 on the November 2020 ballot.

2. Send a letter to the’ No on CA Prop 22 'coalition.

BACKGROUND
Current state law, AB 5, established a criteria-based test that is designed to determine a
worker’s status as an employee or an independent contractor for the purposes of deciding

whether a worker was entitled to benefits and regulations found in the California Wage Orders.*
In relation to app-based drivers, this law seeks to protect gig company employees who are not
receiving labor protections and benefits, such as unemployment insurance, paid time off,

overtime pay, workers 'compensation, a guaranteed minimum wage, and the ability to unionize.?

Despite the passing of AB 5, Uber and Lyft have insisted on misclassifying their workers as
independent contractors in order to avoid providing their workers with a minimum wage,
healthcare, paid sick leave, unemployment insurance, and other critical employee benefits.

Multibillion-dollar corporations such as Uber, Lyft, and DoorDash have invested $181 Million to
exempt themselves from current state law, AB-5, which requires companies to hire their drivers
and deliverers as employees, not independent contractors. This law would ensure that Uber,
Lyft and other app companies provide the same basic rights and protections to their drivers that
all other employers provide to their workers in California.

These same Multibillion-dollar corporations have paid to place Proposition 22 on this November
ballot. They hired lawyers to write misleading initiatives and paid political operatives millions to
collect the voter signatures they needed.

Proposition 22 is a special exemption that would allow Uber and other app companies to
continue denying their drivers the rights and protections they are owed - for example paid sick
and vacation leave, workers compensation or unemployment benefits.

1 https://ballotpedia.org/California_Assembly Bill 5 (2019)
2 https://www.vox.com/2019/9/11/20850878/california-passes-ab5-bill-uber-lyft
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Proposition 22 only applies to Uber and the app companies. It is designhed to maximize their
profits by shifting the cost of doing business onto their drivers. 78% of whom are people of color,
and 70% of drivers work more than 30 hours a week. Proposition 22 will exploit marginalized
communities and further reify a substantial role in systems of oppression and inequity that harm
Black, Brown, and Indigenous workers, and other workers of color. No other California business
would benefit from this special exemption.

Current state law requires Uber and the app companies to provide their drivers with rights and
protections, just like every other California business. The Attorney General recently sued them
for breaking this law.

Proposition 22 was written by multibillion-dollar companies, not drivers nor workers. The City of
Berkeley must take a stance against Proposition 22 and ensure that every employee, especially
app-based drivers, in California receive what they are entitled to: a minimum wage for all hours
worked, overtime pay, health and unemployment insurance, and the right to unionize. That's
why we must oppose Proposition 22.

FINANCIAL IMPLICATIONS
None.

ENVIRONMENTAL SUSTAINABILITY
Protecting our workers during this climate and health crisis is an act of environmental
sustainability.

CONTACT PERSONS
Cheryl Davila
Councilmember District 2
510.981.7120
cdavila@cityofberkeley.info

Eshal Sandhu

Jovi Tseng

Sanjita Pamidimukkala
District 2 Interns

Co-Authors:

Ben Bartlet

Councilmember District 3
510.981.7130
bbartlett@cityofberkeley.info

Katie Ly
kly@cityofberkeley.info

James Chang
jchang@cityofberkeley.info

ATTACHMENTS:
1. Resolution
2. Letter to No on CA Prop 22 Coalition
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RESOLUTION NO. ## ###-N.S.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BERKELEY, CALIFORNIA,
OPPOSING PROPOSITION 22 ON THE NOVEMBER 2020 BALLOT

WHEREAS, Current state law, AB 5, established a criteria-based test that is designed to

determine a worker’s status as an employee or an independent contractor for the purposes of

deciding whether a worker was entitled to benefits and regulations found in the California Wage
Orders.In relation to app-based drivers, this law seeks to protect gig company employees who
are not receiving labor protections and benefits, such as unemployment insurance, paid time off,

overtime pay, workers '‘compensation, a guaranteed minimum wage, and the ability to unionize.

Despite the passing of AB 5, Uber and Lyft have insisted on misclassifying their workers as
independent contractors in order to avoid providing their workers with a minimum wage,
healthcare, paid sick leave, unemployment insurance, and other critical employee benefits; and

WHEREAS, Multibillion-dollar corporations such as Uber, Lyft, and DoorDash have invested
$181 Million to exempt themselves from current state law, AB-5, which requires companies to
hire their drivers and deliverers as employees, not independent contractors. This law would
ensure that Uber, Lyft and other app companies provide the same basic rights and protections
to their drivers that all other employers provide to their workers in California; and

WHEREAS, These same Multibillion-dollar corporations have paid to place Proposition 22 on
this November ballot. They hired lawyers to write misleading initiatives and paid political
operatives millions to collect the voter signatures they needed.

WHEREAS, Proposition 22 is a special exemption that would allow Uber and other app
companies to continue denying their drivers the rights and protections they are owed - for
example paid sick and vacation leave, workers compensation or unemployment benefits; and

WHEREAS, Proposition 22 only applies to Uber and the app companies. It is designed to
maximize their profits by shifting the cost of doing business onto their drivers. 78% of whom are
people of color, and 70% of drivers work more than 30 hours a week. Proposition 22 will exploit
marginalized communities and further reify a substantial role in systems of oppression and
inequity that harm Black, Brown, and Indigenous workers, and other workers of color. No other
California business would benefit from this special exemption; and

WHEREAS, Current state law requires Uber and the app companies to provide their drivers with
rights and protections, just like every other California business. The Attorney General recently
sued them for breaking this law; and

WHEREAS, Proposition 22 was written by multibillion-dollar companies, not drivers nor workers.
The City of Berkeley must take a stance against Proposition 22 and ensure that every
employee, especially app-based drivers, in California receive what they are entitled to: a
minimum wage for all hours worked, overtime pay, health and unemployment insurance, and

the right to unionize. That's why we must oppose Proposition 22.

NOW, THEREFORE, BE IT RESOLVED that the City Council for the City of Berkeley oppose
Proposition 22 on the November 2020 ballot; and

BE IT FURTHER RESOLVED, that the City Council for the City of Berkeley send a letter to the
‘No on CA Prop 22 ’coalition.
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Attachment 2
October XX, 2020

No on CA Prop 22 coalition

Re: Vote No on Proposition 22 or “Exempts App-Based Transportation and Delivery
Companies from Providing Employee Benefits to Certain Drivers”

Dear No on CA Prop 22 coalition,

The Berkeley City Council respectfully opposes Proposition 22, which would consider
app-based drivers as contractors instead of employees and create different labor and
wage policies for these drivers. It would also prevent components related to app-based
drivers in California Assembly Bill 5 from being affected.

Proposition 22 will disrupt the rights of and exploit workers by creating a legal channel
for gig companies to not provide their workers with critical employment benefits. In
addition, this proposition will have an inequitable impact on communities of color who
make up most of the population of app-based drivers. As a result, we must vote NO on
Proposition 22 and ensure that every employee, especially app-based drivers, in
California receive what they are entitled to: a minimum wage for all hours worked, paid
sick leave, overtime pay, health and unemployment insurance, and the right to unionize.

The City of Berkeley is in solidarity with the No on CA Prop 22 coalition.

Respectfully,

The Berkeley City Council
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Cheryl Davila
Councilmember
District 2
CONSENT CALENDAR
October 13, 2020
To: Honorable Mayor and Members of the City Council

From:  Councilmember Cheryl Davila

Subject: Amending Council Rules of Procedures such that items submitted by the Mayor or
Councilmembers be placed directly on the City Council Agenda to allow the whole
City Council to review and take action on the submitted item to ensure equity in the
process.

RECOMMENDATION

Adopt a Resolution to amend Council Rules of Procedures Section C-1 and G-1 such that items
submitted by the Mayor or Councilmembers be placed directly on the City Council agenda
rather than beginning with submission to commissions or Council Policy Committees to ensure
equity in the process.

POLICY COMMITTEE RECOMMENDATION

On August 31, 2020, the Agenda and Rules Committee adopted the following action: M/S/C
(Arreguin/Wengraf) to send Item 10 to the City Council with a Negative Recommendation. Vote:
All Ayes.

BACKGROUND

Section C-1 of the Council Rules and Procedures states, “All items are subject to review,
referral, and scheduling by the Agenda & Rules Committee pursuant to the rules and limitations
contained herein. The Agenda & Rules Committee shall be a standing committee of the City
Council.” This section should be amended to state: "all submitted items by the Mayor or a
Councilmember shall be placed on the requested Council Meeting Agenda, and have the whole
City Council review the submitted items, take action, and/r or refer to a commission or Council
Policy Committee.”

Section G-1 of the Council Rules and Procedures states, “All agenda items begin with
submission to the Agenda & Rules Committee.” Instead, it shall be amended to state: “All
agenda items shall go straight to the full City Council for review and action.” The Agenda &
Rules Committee should not determine the placement of an item in the first place.

Section G-1 furthers that, “Items submitted by the Mayor or Councilmembers with moderate to
significant administrative, operational, budgetary, resource, or programmatic impacts will go first
to the Agenda & Rules Committee on a draft City Council agenda.” Items submitted by the
Mayor or Councilmembers should be placed directly onto the City Council agenda since many
items are urgent and cannot be held up in individuals committees. It shall be amended to state:

14
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“ltems submitted by the Mayor or Councilmembers with moderate to significant administrative,
operational, budgetary, resource, or programmatic impacts shall be placed on the requested
Council meeting date, be place on the Council meeting agenda, and have the whole City
Council review the item and take necessary action.”

Most cities across California do not follow the procedure of deferring council items to
commissions or committees, rather all policy items are brought before the Council at meetings
and are considered for approval in one single action. If needed, the City Councilmembers have
the opportunity to remove an item from the consent calendar for purposes of discussion and
further amendment. It is imperative that the City of Berkeley also adopt similar procedures in
order to maintain the momentum of policymaking. The full Council should have an opportunity to
discuss each item and choose to refer to a commission or Council Policy Committee. Currently,
the Agenda & Rules committee sends items which doesn't allow the full Council to be aware or
even know about the item prior to being sent to a committee or commission where it may be for
120 days. The current process is not just and should be changed to ensure equity in the
decision to refer to a commission or Council Policy Committee.

This process for items can take months to even hear back about their status. Council should
refer Council items to commissions and Council Policy Committees.

FINANCIAL IMPLICATIONS
None.

ENVIRONMENTAL SUSTAINABILITY
None.

CONTACT PERSONS
Cheryl Davila
Councilmember District 2
510.981.7120
cdavila@cityofberkeley.info

Sanijita Pamidimukkala

District 2 Intern

925.984.9435
dh.spamidimukkala@students.srvusd.net

Eshal Sandhu

District 2 Intern

925.255.6608
dh.esandhu@students.srvusd.net

ATTACHMENTS:
1. Resolution

REFERENCES:

1. The Berkeley City Council Rules of Procedure and Order:
https://www.cityofberkeley.info/uploadedFiles/Clerk/Level 3 -

City Council/City%20Council%20Rules%200f%20Procedure%20-%20June%202020%20-

%20FINAL.pdf
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RESOLUTION NO. ## ###-N.S.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BERKELEY, CALIFORNIA,
AMENDING THE COUNCIL RULES OF PROCEDURES SUCH THAT ITEMS SUBMITTED BY
THE MAYOR OR COUNCILMEMBERS BE PLACED DIRECTLY ON THE CITY COUNCIL
AGENDA TO ALLOW THE WHOLE CITY COUNCIL TO REVIEW AND TAKE ACTION ON
THE SUBMITTED ITEM TO ENSURE EQUITY IN THE PROCESS.

WHEREAS, Section C-1 of the Council Rules and Procedures states, “All items are subject to
review, referral, and scheduling by the Agenda & Rules Committee pursuant to the rules and
limitations contained herein. The Agenda & Rules Committee shall be a standing committee of
the City Council.” This section should be amended to state: "all submitted items by the Mayor or
a Councilmember shall be placed on the requested Council Meeting Agenda, and have the
whole City Council review the submitted items, take action, and/r or refer to a commission or
Council Policy Committee.”; and

WHEREAS, Section G-1 of the Council Rules and Procedures states, “All agenda items begin
with submission to the Agenda & Rules Committee.” Instead, it shall be amended to state: “All
agenda items shall go straight to the full City Council for review and action.” The Agenda &
Rules Committee should not determine the placement of an item in the first place; and

WHEREAS, Section G-1 furthers that, “ltems submitted by the Mayor or Councilmembers with
moderate to significant administrative, operational, budgetary, resource, or programmatic
impacts will go first to the Agenda & Rules Committee on a draft City Council agenda.” Items
submitted by the Mayor or Councilmembers should be placed directly onto the City Council
agenda since many items are urgent and cannot be held up in individuals committees. It shall
be amended to state: “Iltems submitted by the Mayor or Councilmembers with moderate to
significant administrative, operational, budgetary, resource, or programmatic impacts shall be
placed on the requested Council meeting date, be place on the Council meeting agenda, and
have the whole City Council review the item and take necessary action.”; and

WHEREAS, Most cities across California do not follow the procedure of deferring council items
to commissions or committees, rather all policy items are brought before the Council at
meetings and are considered for approval in one single action. If needed, the City
Councilmembers have the opportunity to remove an item from the consent calendar for
purposes of discussion and further amendment. It is imperative that the City of Berkeley also
adopt similar procedures in order to maintain the momentum of policymaking. The full Council
should have an opportunity to discuss each item and choose to refer to a commission or Council
Policy Committee. Currently, the Agenda & Rules committee sends items which doesn't allow
the full Council to be aware or even know about the item prior to being sent to a committee or
commission where it may be for 120 days. The current process is not just and should be
changed to ensure equity in the decision to refer to a commission or Council Policy Committee;
and

WHEREAS, This process for items can take months to even hear back about their status.
Council should refer Council items to commissions and Council Policy Committee; and
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NOW THEREFORE BE IT RESOLVED that the City Council of the City of Berkeley, California
hereby amend Council Rules of Procedures Section C-1 and G-1 such that items submitted by
the Mayor or Councilmembers be placed directly on the City Council agenda rather than
beginning with submission to commissions or Council Policy Committees to ensure equity in

the process.
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Councilmember Ben Bartlett
City of Berkeley, District 3

CONSENT CALENDAR

October 13, 2020

To: Honorable Mayor and Members of the City Council

From: Councilmembers Ben Bartlett, Kate Harrison, Rigel Robinson,
and Sophie Hahn

Subject: Letter of Support for Proposition 16: Repeal Proposition 209 Affirmative
Action Amendment (2020)

RECOMMENDATION

That the Mayor of Berkeley and Members of the City Council support Proposition 16--a
ballot measure that would remove the ban on affirmative action--by sending 2 letters, 1)
the YES ON 16, Opportunity for All Coalition Campaign and 2) State Assemblymembers
Shirley Weber, Mike Gipson, Miguel Santiago, and Buffy Wicks.

BACKGROUND

On June 30, 2020, Councilmember Rigel Robinson introduced a resolution in support of
Assembly Constitutional Amendment (ACA) 5, which eventually led to Proposition 16.
The Council adopted the resolution. This item seeks to reinforce the City’s support for
affirmative action by referring the Council to send a letter to California state legislators
and to the YES ON 16, Opportunity for All Coalition Campaign in favor of the passage of
Proposition 16. If passed, Proposition 16 will repeal Proposition 209 (1996).

Proposition 209, known as the California Civil Rights Initiative, added Section 31 to
Article | of the California Constitution, which reads, “The State shall not discriminate
against, or grant preferential treatment to, any individual or group on the basis of race,
sex, color, ethnicity, or national origin in the operation of public employment, public
education, or public contracting.” Since its passage in 1996, California has become one
of only eight states that do not allow race or gender to be among the many factors
considered in public employment, education, and contracting. Removing essential tools
to fight discrimination against women and people of color, Proposition 209 set up
obstacles to success for marginalized and underrepresented groups.

Allowing racial, gender, and ethnic diversity to be considered as one of many factors in
public employment, contracting, and education will allow the City to effectively and
equitably serve its constituents. As a city that is home to one of the largest public
universities in California and committed to equal opportunity, the City of Berkeley should

Ihttps://leginfo.legislature.ca.gov/faces/codes displayText.xhtml?lawCode=CONS&division=&title=&part=
&chapter=&article=I

15
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send a letter of support for Proposition 16 to State Assemblymembers Shirley Weber,
Mike Gipson, Miguel Santiago, Lorena Gonzalez, and Buffy Wicks.

ENVIRONMENTAL SUSTAINABILITY
No environmental impact.

FISCAL IMPACTS
No fiscal impact.

CONTACT PERSON

Councilmember Ben Bartlett: 510-981-7130
James Chang jchang@cityofberkeley.info
Katie Ly kly@cityofberkeley.info

ATTACHMENTS AND MATERIALS
1. Sample Letter of Support to the YES ON 16, Opportunity for All Coalition
Campaign
2. Sample Letter of Support to Assemblymembers Shirley Weber, Mike Gipson,
Miguel Santiago, Lorena Gonzalez, and Buffy Wicks
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Attachment 1
October XX, 2020
YES ON 16 - Opportunity for All Coalition Campaign
Re: Proposition 16 Support
Dear leaders of the YES ON 16 - Opportunity for All Coalition Campaign,
The Honorable Mayor and Members of the Berkeley City Council are pleased to support

Proposition 16 and demonstrate our solidarity with the YES on 16 - Opportunity for All
Coalition campaign.

The current political climate and the COVID-19 pandemic illuminates the ways in which
California must unite communities and work together to help those most vulnerable in
our state. Now, more than ever, we must support and pass Proposition 16 in order to
ensure that the most impacted communities receive equitable support and to take a
strong stance against racism, sexism, xenophobia, and the current policies on the
federal level that use race and gender to divide our communities.

Let's pass Proposition 16 and fight for equal opportunities for all!

Respectfully,
the Honorable Mayor and Members of the Berkeley City Council

Jesse Arreguin
Mayor, City of Berkeley

Members of the Berkeley City Council
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Attachment 2
October XX, 2020

The Honorable Shirley Weber
Member of the California State Assembly

The Honorable Mike Gipson
Member of the California State Assembly

The Honorable Miguel Santiago
Member of the California State Assembly

The Honorable Lorena Gonzalez
Member of the California State Assembly

The Honorable Buffy Wicks
Member of the California State Assembly

Re: Proposition 16 Support

Dear Assemblymembers Shirley Weber, Mike Gipson, Miguel Santiago, Lorena
Gonzalez, and Buffy Wicks,

The Honorable Mayor and Members of the Berkeley City Council are pleased to support
Proposition 16. Proposition 16 will repeal Proposition 209 (1996), allowing the State of
California to pursue minority equal opportunities with access initiatives in public
employment, education, and contracting.

The current political climate and the COVID-19 pandemic illuminates the ways in which
Minority-owned businesses have been disproportionately impacted by the COVID-19
pandemic and current political climate. Such impacts require a plan for equitable
economic recovery that consists of racially conscious governmental intervention.

Now, more than ever, we must support and pass Proposition 16 in order to ensure that
the most impacted communities receive equitable support and to take a strong stance
against racism, sexism, and xenophobia, and the current policies on the federal level
that use race and gender to divide our communities.
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Respectfully,
the Honorable Mayor and Members of the Berkeley City Council

Jesse Arreguin
Mayor, City of Berkeley

Members of the Berkeley City Council
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Councilmember Ben Bartlett
City of Berkeley, District 3

CONSENT CALENDAR
October 13, 2020

To: Honorable Mayor and Members of the City Council

From: Councilmember Ben Bartlett (Author), Councilmember Rashi Kesarwani
(Co-Sponsor), Councilmember Susan Wengraf (Co-Sponsor) and Mayor
Jesse Arreguin (Co-Sponsor)

Subject: “Step Up Housing” Initiative: Allocation of Measure P Funds to Lease and
Operate a New Permanent Supportive Housing Project at 1367 University
Avenue

RECOMMENDATION

Adopt a resolution allocating approximately $900,000 per year for 10 years, as well as a
one-time allocation of approximately $32,975 from Measure P transfer tax receipts to
support the lease and operation of a new permanent supportive housing project for the
homeless at 1367 University Avenue. This resolution is put forward out of consideration
that the City Council has already approved in its FY 2020-21 budget—on June 30, 2020—
an allocation of $2.5 million for permanent housing subsidy, a portion of which is available
to be spent on the 1367 University Avenue project.

Refer to the next meeting of the Budget and Finance Policy Committee to confirm the
availability of requested funding for the 1367 University project and to set priorities for
other Measure P-funded programs and services as part of the mid-year budget process.

CURRENT SITUATION

Homelessness is increasing in the City of Berkeley and throughout the Bay Area.
Berkeley currently has 1,108 homeless residents, of whom 813 were living on the street
as of a point-in-time count in January 2019. This represents a 14% increase in two years.

To help address the need for supportive housing, Building Opportunities for Self-
Sufficiency (BOSS) has proposed to operate the Step Up Housing initiative, a new
permanent supportive housing project for individuals experiencing homelessness. BOSS
is a 501c3 nonprofit organization that will serve as the master tenant and provide
supportive services to the residents of the project at 1367 University Avenue.
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Councilmember Ben Bartlett
City of Berkeley, District 3

BOSS has partnered with Panoramic Interests to develop the new permanent housing
project, which was unanimously approved by the Berkeley Zoning Adjustments Board on
July 9, 2020 and can be built on an accelerated 16-week timeline. As a result, the project
will result in huge savings both for costs of and time of development. While Panoramic
Interests will be responsible for obtaining building permits, financing construction, and
building the project, BOSS will be responsible for all operations and property
management.

The project will include 39 fully furnished studio apartments, private bathrooms for each
studio, a 400-square-foot community room, a community kitchen, two offices for support
staff and services, permanent on-site property management, and 24/7 security. The
building will be constructed with modular units built around an approximately 615-square-
foot private central courtyard.

BOSS will provide services for Step-Up Supportive Housing including connecting
residents to mental health resources, substance abuse recovery services, employment,
education, and legal services and will accompany them to service providers when
appropriate. The program will ensure participants obtain health insurance coverage and
connect them to primary care providers. Opportunities for socialization and peer support
will be provided through the organization of on-site support groups, learning workshops,
social activities, community meals, and service visits by outside providers. BOSS will also
manage an on-site food pantry in collaboration with Alameda County Community Food
Bank. These services will help residents maintain stable housing, improve mental and
physical health, and decrease social isolation. On-site service hours will be provided
Monday-Friday, 9 am-5 pm, but the case manager or another designated staff member
will be on-call as needed at all times.

The program will be staffed by a number of employees, including a program manager,
housing manager, property manager, cook, maintenance worker, and overnight monitor.
Roughly two-thirds of the expenses are related to program operations and delivering
supportive services for the residents. The balance of the expense is for housing. The total
operating budget is $1,844,515 annually. This resolution would cover $900,000 of the
annual operating costs over a 10-year period and a one-time $32,975 allocation for start-
up costs, including purchasing household items for the units, kitchen supplies, groceries,
office furniture, security cameras, etc.
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Councilmember Ben Bartlett
City of Berkeley, District 3

The remaining $944,515 is being requested from the County of Alameda. The City’s
commitment is contingent upon the funding of the balance of the project.

BACKGROUND

California has the highest real world poverty rate of any state, 17.2% over the previous
three years and much higher than the national rate.” A major contributing factor to the
state’s high poverty indices is that many California residents spend much of their income
on housing due to high construction costs.? Throughout the state, many affordable
housing development projects are stalled, burdened, and have incurred higher than the
median costs for development.

For example, in Alameda, CA, Everett Commons, which is a low-income development
that provides housing for only 20 families, costs $947,000 per unit.2 The notoriously high
price of land and the rising cost of construction materials are contributing factors. On the
other hand, the Step Up Housing Initiative uses an efficient and cost-effective modular
construction model that provides 39 individuals with not only stable housing, but a safe
and supportive environment where they can access critical employment, health,
substance abuse, and community resources and services. Berkeley can help address the
shortage of homes and effectively alleviate the City’s homelessness crisis through this
innovative and practical project.

REVIEW OF EXISTING POLICIES AND PLANS

Berkeley voters overwhelmingly passed Measure P in November 2018 with 72% of the
vote. The Measure raised the transfer tax on property sales over $1.5 million from 1.5%
to 2%, which is expected to generate approximately $6-8 million annually. These funds
were intended to be allocated towards various homeless services, including permanent
housing, supportive services, and navigation centers.

Measure P also created an independent commission, the Homeless Services Panel of
Experts, to provide recommendations on funding allocations to the City Council. In
December 2019, the Homeless Services Panel of Experts published its first set of
recommendations for initial investments from the General Fund to address homelessness
in Berkeley. The Panel’s recommendations prioritized certain categories of activities and

1 https://www.census.gov/content/dam/Census/library/publications/2020/demo/p60-272.pdf

2 hitps://www.sacbee.com/article245815115.html

3 https://www.latimes.com/homeless-housing/story/2020-04-09/california-low-income-housing-expensive-
apartment-coronavirus
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City of Berkeley, District 3

set forth a percentage of funding for each category. Permanent housing was listed as the
top priority, with 30% of the funds recommended to be allocated towards such projects.
The remainder was recommended to be allocated towards shelter and temporary
accommodations, immediate street conditions and hygiene, supportive services, flexible
housing subsidies, and infrastructure. The City Council approved on June 30, 2020
Measure P allocations for FY 2020-21 that included $2.5 million for permanent housing
subsidy.

In 2017, the City Council also referred staff to create a 1000 Person Plan, which seeks to
end homelessness for 1000 people in Berkeley. In 2019, City staff responded to this
referral and concluded that the Council needed to provide up-front investments in targeted
homelessness prevention, light-touching housing problem-solving, rapid rehousing, and
permanent subsidies. This proposal to lease and operate the Step Up Housing initiative
at 1367 University would help move forward the 1000 Person Plan and also accomplish
the Homeless Services Panel’s top priority of providing stable and permanent supportive
housing for individuals experiencing homelessness.

In addition, this project also fulfills the goals of Councilmember Bartlett’s original Step Up
Housing initiative, which passed unanimously on February 14, 2017. See Attachment 3
for the original item.

CONSULTATION/OUTREACH OVERVIEW

Councilmember Bartlett’'s office collaborated with BOSS and Panoramic Interests to
ensure the long-term success of this new permanent supportive housing project, the Step
Up Housing initiative. By bringing together BOSS’s expertise in the field of supportive
services and Panoramic’s efficient modular construction model, this project can be
operational and begin providing stable housing to 39 individuals within twelve months of
receiving this funding commitment, resulting in dramatic savings in costs and delivery
time.

BOSS was founded in Berkeley in 1971 to serve severe and persistent mentally ill
homeless individuals and their families, and has since expanded to serve over 3,000
families and individuals per year across Alameda County, including persons experiencing
homelessness, mental iliness, former incarceration/justice system involvement, domestic
or community violence, unemployment, and other crises. BOSS has 49 years of
experience serving the target population, and 45 years of experience operating
emergency, transitional, and permanent housing programs.
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Panoramic Interests has been building high density infill development projects in the Bay
Area since 1990. Its work in downtown Berkeley and San Francisco includes 15 projects,
adding more than 1,000 new units of housing, and 100,000 square feet of commercial
space. From 1998-2004, Panoramic built seven new mixed-use apartment buildings in
downtown Berkeley. During this time, Panoramic housed more than 80 Section 8 tenants,
making it the largest private provider of Section 8 housing in the City.

This collaborative effort between the City, the service provider, and the developer can
serve as a regional model for future permanent supportive housing projects in Berkeley
and throughout the Bay Area.

RATIONALE FOR RECOMMENDATION

The City’s funding commitment will help address the homelessness crisis by allowing for
the long-term and stable housing of 39 individuals experiencing homelessness as well as
the provision of on-site services to help those individuals retain housing, improve their
mental and physical health, connect with employment and education opportunities, and
decrease social isolation. This Step Up Housing initiative not only will result in huge cost
savings through its streamlined processes, but also it can be operational within twelve
months of receiving this funding commitment. In addition, this project will serve as a
regional model for other jurisdictions to consider when dealing with the homelessness
crisis in their cities.

FISCAL IMPACTS

The new permanent supportive housing project, known as the Step Up Housing initiative,
at 1367 University is requesting a one-time $32,975 allocation for start-up costs and
$900,000 annually for 10 years from Measure P transfer tax receipts. The remaining
$944,515, to cover the annual $1,844,515 operating budget, is being requested from the
County of Alameda. The supportive housing model will have dramatic savings of cost and
delivery time.

ENVIRONMENTAL SUSTAINABILITY

The project itself was determined by the Planning Department to be categorically exempt
from the provisions of the California Environmental Quality Act pursuant to Section 15332
(In-Fill Development Projects) of the CEQA Guidelines.
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CONTACT PERSON

Councilmember Ben Bartlett: 510-981-7130

Katie Ly kly@cityofberkeley.info
James Chang jchang@cityofberkeley.info

ATTACHMENTS AND MATERIALS
1. Resolution
2. Project Summary Sheet
3. Step Up Housing Council ltem from February 14, 2017: “Direction to City
Manager: “Step Up Housing” Initiative — Supportive Housing for Homeless and
Very Low-Income People”
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RESOLUTION NO. ## ###-N.S.

ALLOCATING APPROXIMATELY $900,000 ANNUALLY FOR 10 YEARS AND A ONE-
TIME AMOUNT OF APPROXIMATELY $32,975 OF MEASURE P FUNDS TO LEASE
AND OPERATE THE NEW PERMANENT SUPPORTIVE HOUSING PROJECT FOR
THE HOMELESS AT 1367 UNIVERSITY AVE.

WHEREAS, the City Council passed unanimously the original Step Up Housing Initiative
introduced by Councilmember Bartlett on February 14, 2017; and

WHEREAS, Measure P was passed by Berkeley voters in November 2018 to raise the
transfer tax on roughly the top-third of properties from 1.5% to 2% and allocate those
funds towards various homeless services, including permanent housing, supportive
services, and navigation centers; and

WHEREAS, Measure P designated the Homeless Services Panel of Experts to advise
the Council on expenditures for homeless services; and

WHEREAS, in December 2019 the Homeless Services Panel of Experts published their
recommendations for initial allocations under Measure P, including highlighting
permanent housing as the City’s top priority and recommending 30% of Measure P funds
be allocated to permanent housing; and

WHEREAS, the City Council approved on June 30, 2020 Measure P allocations for FY
2020-21 that included $2.5 million for permanent housing subsidy; and

WHEREAS, the Berkeley Zoning Adjustments Board approved the permanent supportive
housing development project at 1367 University on July 9, 2020.

NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that it
approves the following for the project at 1367 University Ave:

e A reservation of approximately $32,975 in Measure P funds for start-up costs
associated with the project.
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e A reservation of approximately $900,000 in ongoing funds annually for 10 years
for the leasing and operation of the proposed project, with funding adjusted
annually based on the Consumer Price Index for Oakland-Hayward-Berkeley, CA.

e |n the event BOSS is unable to perform its function as the service provider, an
alternative qualified service provider may operate the project with the review and
approval of the City Manager, or her designee.

e Further, the City’s commitment is contingent upon the funding of the balance of the
project.

BE IT FURTHER RESOLVED that the City Manager, or her designee, is hereby
authorized to execute all original or amended documents or agreements to effectuate this
action; a signed copy of said documents, agreements, and any amendments will be kept
on file in the Office of the City Clerk.
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PROJECT SUMMARY

Name & Location: Step-Up Housing, 1367 University Ave. (at Acton)
Target Population: Homeless, low-income, single adults

Number of Units: 39 studios, with community room, and mgmt. offices
Service Provider: BOSS 24/7 presence on-site

Services: Case management, health/mental health/employment referrals.
On-site peer support/socialization and life-skills activities.

GOALS/SERVICES

e Get 39 individuals off the streets and into stable housing

¢ Provide safe and supportive environment for training & assistance

e Improve participants overall health by connecting them to primary care, mental health
resources, substance abuse recovery services and socialization/peer support

¢ Reduce participant hospitalizations and use of emergency response systems

e Improve participant mental health status and daily functioning

e Support participants in increasing income and managing finances

e Support participants to obtain employment

¢ Increase meaningful activity and decrease social isolation among participants

* Organize on-site support groups, learning workshops, social activities, community meals and
service visits by outside providers

e Manage an on-site food pantry in collaboration with Alameda County Community Food Bank
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Interior courtyard and community space

LOCATION

The Step-Up Housing project by BOSS is centrally located, close to stores, offices, and
transit. It has a Walkscore of 90/100 (“Walker’s Paradise’) and a Bikescore of 98 (“Biker’s

Paradise’). Residents will not need a car for daily errands, and will have easy access to
BART and AC Transit.

THE HOUSING

The Step-Up Housing will consist individual studios, community space, outdoor areas, and
management offices for BOSS. The project will include:

¢ 39 individual studios, fully furnished

e Private bath and showers for each studio

¢ Engineered soundproofing and HVAC for all spaces

e Direct access in each unit to outdoor space

e Private outdoor courtyard and community space

e Community kitchen, laundry, and social space

* Two private offices for support staff and client services

* Permanent on-site property management and support staff (BOSS)
e Secured entrance and 24/7 security

e Modular units. Construction time: 16 weeks

Step-Up Housing, 1367 University Ave. Berkeley (39 studios, community room, two offices)

UNIVERSITY AVE

Ground floor plan, with offices and community room
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Project Location: 1367 University Ave. Berkeley (at Acton)

FOR FURTHER INFORMATION

Donald Frazier

BOSS

510.649.1930 x 1012
dfrazier@self-sufficiency.org

Patrick Kennedy
Panoramic Interests
415.701.7001
Patrick@panoramic.com
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Councilmember Ben Bartlett

District 3
CONSENT CALENDAR
January-24February 14, 2017
To: Honorable Mayor and Members of the City Council
From: Councilmember Ben Bartlett & Councilmember Linda Maio & Councilmember

Lori Droste

Subject: Referral-Direction to City Manager: “Step Up Housing” Initiative —Miero-Units—te

Heouse— Supportive Housing for Homeless and Very Low-Income People

RECOMMENDATION

Refer—Direct _to—the City—ManagerAd-Hoc subcommittee to discuss and facilitate

implementing the following actions:

1. Identify parcels of City owned land for siting assisted-living buildings.
2. Amend the permitting and approvals process to facilitate the rapid creation of

below market housing.
3. Issue requests for proposals through a competitive bidding process for a

development of up to 100 unlts of housmg—éepedﬁe—the—ppeeess—ef—mwtmg

as—pess#ele in an expedlted manner. For—proflt and non- proflt developers can be

included in the bidding process. The proposal should demonstrate partnerships

W|th a housmq non-profit and a serV|ce prowder

4. Selecta-housingnon-profitto-partnerwith—Identify potential obstacles in creating

prefabricated micro-units in a timely fashion. Recommend courses of action to

remove those obstacles.

5. The housing non-profit-partrer, in partnership with Federally Qualified Healthcare

Centers, will be responsible for managing and operating the building. Fhe-tenants
will-be-required-Request the non-profit to werk-withemploy a cooperative model in

managing the housing-nen-profitto-maintain-and-operate-the buildingproperty.

6. Establish criteria for selecting individuals and determining eligibility. These need-
based criteria will take into account seniors, people with disabilities, and former

Berkeley rativesresidents who have become homeless.

7. This project shall be eonsidered-a-public-werksproject-and-be-subject to the terms

of athe community workforce agreement with existing prevailing wage

requirements.

2180 Milvia Street, Berkeley, CA 94704 o Tel: (510) 981-7131 o TDD: (510) 981-6903  Fax: (510) 981-7133

E-Mail: bbartlett@cityofberkeley.info
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8. Priority consideration will be given to: (i) Proposals that most quickly provide the
maximum number of units for the least amount of cost, and (ii) proposals that
include locally sourced materials and construction.

FINANCIAL IMPLICATIONS
Minimal-costs-and-staffStaff time.

BACKGROUND

On January 14, Laura Jadwin, a homeless resident of Berkeley, was found dead of
exposure. Fhis—was—one—of several-deathsDeaths of homeless individuals in—recent
weeksare tragic and preventable. Our City is experiencing a homelessness and housing
affordability crisis. City staff estimates that there are currently between 900 and 1200
homeless people living in Berkeley. Due to high housing costs, numerous low-income
members of the Berkeley community are at risk of homelessness. Furthermore, the
Trump administration’s anticipated funding cuts willmay cause the City’s homeless
population to multiply exponentially. This is a health and safety emergency that has cost
lives and degraded standards of living for all residents.

CouncilmemberBartlett sees\We see this crisis as an opportunity for innovation. This item
referral seeks to jumpstart innovative financing and development models for assisted and
low-income housing that emphasize speed, durability, and cost efficiency.

will reduce costs by constructing the bUIldIng above C|ty owned Iand and by empowering
the City to speed up its permitting and approvals process. Additionally, this item seeks to

mitigate prohibitively high building costs—by—encouraging—prospective. Prospective

developers are encouraged to desigapresent innovative financing and construction

solutions which-will-result-in-alarge-rumberfor the rapid creation of homeless-individuals
housed-quickly-for-scalable assisted living models at reduced costs.

Step Up housing will foster human resiliency, leverage scarce resources, and rationalize
the regulatory process. Given the urgency of the homeless crisis, the City must

immediately initiate—the—bidding—process—and-begin—exploringidentify and implement

solutions.
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The City Council, just like all local governments, has a duty to ensure the welfare of its
people. Berkeley’s Step Up Housing Initiative will provide a road map for future supportive
housing developments that can be replicated in other affected communities.

ENVIRONMENTAL SUSTAINABILITY
This item will result in a positive environmental impact on the community. Increasing local
access to low-income housing reduces automobile dependence and tailpipe emissions.

CONTACT PERSON

Councilmember Ben Bartlett, 510-981-7130
Councilmember Linda Maio, 510-981-7110
Councilmember Lori Droste, 510-981-7180
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Councilmember Ben Bartlett

District 3
CONSENT CALENDAR
February 14, 2017
To: Honorable Mayor and Members of the City Council
From: Councilmember Ben Bartlett & Councilmember Linda Maio & Councilmember
Lori Droste
Subject: Direction to City Manager: “Step Up Housing” Initiative — Supportive Housing for
Homeless and Very Low-Income People
RECOMMENDATION
Direct the Ad-Hoc subcommittee to discuss and facilitate implementing the following
actions:

1.
2.

3.

Identify parcels of City owned land for siting assisted-living buildings.

Amend the permitting and approvals process to facilitate the rapid creation of
below market housing.

Issue requests for proposals through a competitive bidding process for a
development of up to 100 units of housing in an expedited manner. For-profit and
non-profit developers can be included in the bidding process. The proposal should
demonstrate partnerships with a housing non-profit and a service provider.
Identify potential obstacles in creating prefabricated micro-units in a timely fashion.
Recommend courses of action to remove those obstacles.

The housing non-profit, in partnership with Federally Qualified Healthcare Centers,
will be responsible for managing and operating the building. Request the non-profit
to employ a cooperative model in managing the property.

Establish criteria for selecting individuals and determining eligibility. These need-
based criteria will take into account seniors, people with disabilities, and former
Berkeley residents who have become homeless.

This project shall be subject to the terms of the community workforce agreement
with existing prevailing wage requirements.

Priority consideration will be given to: (i) Proposals that most quickly provide the
maximum number of units for the least amount of cost, and (ii) proposals that
include locally sourced materials and construction.

FINANCIAL IMPLICATIONS

Staff time.

2180 Milvia Street, Berkeley, CA 94704 o Tel: (510) 981-7131 o TDD: (510) 981-6903  Fax: (510) 981-7133

E-Mail: bbartlett@cityofberkeley.info
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BACKGROUND

On January 14, Laura Jadwin, a homeless resident of Berkeley, was found dead of
exposure. Deaths of homeless individuals are tragic and preventable. Our City is
experiencing a homelessness and housing affordability crisis. City staff estimates that
there are currently between 900 and 1200 homeless people living in Berkeley. Due to
high housing costs, numerous low-income members of the Berkeley community are at
risk of homelessness. Furthermore, the Trump administration’s anticipated funding cuts
may cause the City’s homeless population to multiply exponentially. This is a health and
safety emergency that has cost lives and degraded standards of living for all residents.

We see this crisis as an opportunity for innovation. This item referral seeks to jumpstart
innovative financing and development models for assisted and low-income housing that
emphasize speed, durability, and cost efficiency.

This referral will reduce costs by constructing the building above City owned land and by
empowering the City to speed up its permitting and approvals process. Additionally, this
item seeks to mitigate prohibitively high building costs. Prospective developers are
encouraged to present innovative financing and construction solutions for the rapid
creation of scalable assisted living models at reduced costs.

Step Up housing will foster human resiliency, leverage scarce resources, and rationalize
the regulatory process. Given the urgency of the homeless crisis, the City must
immediately identify and implement solutions.

The City Council, just like all local governments, has a duty to ensure the welfare of its
people. Berkeley’s Step Up Housing Initiative will provide a road map for future supportive
housing developments that can be replicated in other affected communities.

ENVIRONMENTAL SUSTAINABILITY
This item will result in a positive environmental impact on the community. Increasing local
access to low-income housing reduces automobile dependence and tailpipe emissions.

CONTACT PERSON

Councilmember Ben Bartlett, 510-981-7130
Councilmember Linda Maio, 510-981-7110
Councilmember Lori Droste, 510-981-7180
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Councilmember Ben Bartlett
City of Berkeley, District 3

CONSENT CALENDAR

October 13, 2020

To:Honorable Mayor and Members of the City Council

From: Councilmember Ben Bartlett
Subject: Removal of Traffic Bollards on the Intersection at Fairview and
California St.
RECOMMENDATIONS

Refer to the City Manager to remove the traffic bollards at the intersection at Fairview
and California St. for the following reasons:
1. To allow residents, emergency responders, street cleaning and garbage disposal
services, and delivery vehicles ease of access to enter and exit Fairview Street;
2. To allow residents of the 1600 block of Fairview St. access to additional parking
spots because the current capacity is inadequate; and
3. To decrease illegal dumping that has been incentivized by the traffic bollards and
eliminate the harborage of junk, debris, and garbage.

CURRENT SITUATION

Traffic bollards on the intersection at Fairview and California Street have created many
issues for residents on the 1600 block of Fairview Street. Since the road was never
intended to be a cul-de-sac, it was not designed to allow drivers to conveniently exit
when one entrance is blocked off. Instead, drivers are either forced to make a u-turn,
which is difficult to do because of the narrow road, or they must drive onto an empty
driveway to exit the street. However, exiting the street is made especially difficult as a
result of the multitude of cars that line the street. In addition, some residents block off
their driveway with trash cans to prevent cars from touching their property.

The bollards have also created barriers for those who need quick access to the street,
such as large delivery trucks, emergency responders, street cleaning vehicles, and
other vehicles. Many of these trucks must reverse their vehicle for long stretches of the
road in order to exit the street. However, as stated previously, this is no easy task.

Making matters worse, the traffic bollards have incentivized illegal dumping. Mattresses,
dressers, and other furniture have been found littered in front of the bollards. Because
the dumpings do not “block” the road, local authorities do not prioritize its clean up. Not
only is this aesthetically displeasing, but it can also be a potential hazard.

In response to these frustrations, people frequently and illegally move the bollards to
allow their cars to pass through. It is important to note that these actions have not
resulted in any reported accidents or speeding violations. It has become clear that the

17
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bollards no longer serve a use on this street and are merely a hindrance to the
community.

BACKGROUND

The traffic bollards were put in place through council resolution (No. 54,046 and No.
54,046) and as a result, removal of the bollards requires City Council action. In 2019, a
constituent issued a neighborhood petition among residents on the 1600 block of
Fairview St., demonstrating that up to 53% (depending on conflicting address records)
of the households on the block support the removal of the traffic bollards (refer to
Attachment 1). Of the people who opened their doors to sign the petition, however, 77%
responded in favor of removing the bollards.

Those that signed the petition believe that the need for these bollards is long gone. In
response to speeding, permanent traffic circles have been installed both at the
intersection of California and Fairview Street and throughout the surrounding
neighborhoods. Hence, removing the bollards would not result in a substantial increase
in traffic nor would it incentivize speeding because the traffic circles already serve as
deterrents. In addition, the area is no longer a hot-bed for crime, which was the reason
that the bollards were implemented in the first place. Instead, the bollards have done
nothing except attract illegal dumping and cause inconvenience to drivers in the
neighborhood.

In November 2019, City staff sent a letter to the Fairview Street residents to inform them
of the petition and that this item will be brought to Council in 2020. See Attachment 2.
The plan was to bring this item to the Transportation Commission followed by City
Council this year. However, the item was pushed off as a result of the COVID-19
pandemic and was never introduced because the Transportation Commission has not
continued their regular meetings.

The Council should refer to the City Manager to remove the traffic bollards at the
Fairview and California Street intersection. If this item passes, the Department should
move forward with this request once the department has addressed its immediate
priorities.

FISCAL IMPACTS
Total costs would only include the cost of relocation. This is because the bollards can
be reused since they are still in good condition.

ENVIRONMENTAL IMPACTS

Not only are illegal dumpings an eyesore, but they also increase the chance that
chemicals from waste and certain appliances can pollute the soil and waterways. In
addition, many of the appliances that are dumped are highly flammable, and, unless
properly disposed of, could act as kindling for a fire.

CONTACT PERSON
Councilmember Ben Bartlett: 510-981-7130
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Katie Ly kly@cityofberkeley.info

ATTACHMENTS
1. Neighborhood Petition
2. Fairview Street Outreach Letter
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ocT 10 2019
BV:QJG” Date: SEBC 19 2 19
City of Berkeley
Neighborhood Request for Traffic f{ﬁﬁ%ﬁ/ [méfg g2 Pl ress

We, the residents of ”V(Jb 5L0£ K. O{ FMWIW .ﬁ" “would like the City
of Berkeley’s Public Works (PW) Transportation Division to initiate a Traffic MG6Les 4 gée%/
VhG4ad¥ in our UERS LTI to address the following concern(s):

] Speeding

O Pedestrian Safety

O Cut-Through Traffic

0 commercial Vehicle Restriction

O Bicycle Safety

@ Parking Issues Moy Oy TReer (ceaming b Ok it tuforCement ‘Dﬁ‘)f*" Tn
€] Other éPIease specify) (156 Asw mcgtLg\&P“ Acc,esf To RE,;: DENT WHICLES TO E&;ﬂ; -

Wi Of BARBoRNE o D8 BRI+ EARBIGE Sz LMt TD
@ The specific location encompasses Te fﬂbﬂwlw , between FMI?-WM I JAS gy ~

Gepppes
and CWDQM\& G .
> Brief explanation of the reasons for the need for traffic w&éﬁ and any
supporting observatlon(g Tt bstepseeniam 30 yenes A—Ga was A \’IEMJL[ Dy Gorver-
flie Fop Decipos® Bes oo O 100 @mq OF 1w ARE Wt Ssatiuy Oastauccen
#mﬂ eomiertintfy B T DR Bﬁme " O ucriy® Stéw? by &upbmww

e Bonatns Are Posden T TasSuoe fhegace Ik
| -;da_&. O e B Lrops, (onsequenniy, R 4 Hnﬁm Junk DEBLS + GALERGD .

> Please provide the name and contact informatio esident representing th

® o nrewvy woenuuy s Trousi Ra:éubmf{ Ny B oy FWM bes TH o i
ther

consensus of your netghborhood on this matter:

Name: ﬂNWRﬁJ Magowiz_
Address: b6 Faieview T 4 B@ﬂ&L{M LA . M0
Telephone: s - ?J?Té -6 YC'& emall

Please submit the completed form to:

Jesse Peoples, PE
1947 Center Street, 4" Floor
Berkeley, CA 94704

\ jpeoples@cityofberkeley.info ‘ 220
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Department of Public Works
Transportation Division

November 25, 2019

Dear Fairview Street Resident,

You are receiving this letter because residents of the 1600 block of Fairview Street have
initiated the process to request removal of the traffic diverters on Fairview Street at
California Street by circulating a petition within the neighborhood. The petition shows that
approximately 53% of the neighborhood supports the removal of these devices. Upon
removal of the traffic diverters, the 1600 block of Fairview Street will become a two-way
through street with all-way stop control at the intersection of Fairview Street and
California Street.

Background:

On January 7, 1988 the Berkeley City Council passed resolution no. 54,046 authorizing
installation of temporary traffic diverters on Fairview Street at California Street in an effort
to abate crime in the area. On November 4, 1988 council passed resolution no. 54,528
which designated the traffic diverters as permanent fixtures.

Historically traffic diverters have been installed in the City to reduce through traffic,
vehicle speeds, and other dangerous driving behaviors. However they can also negatively
impact neighborhood circulation, limit access to residents, and encourage illegal
dumping.

Next Steps:

Staff will prepare a report for the City Council conveying the results of the petition in favor
of the removal of the barriers. The report is expected to be voted on by City Council at a
regularly scheduled council meeting during the first half of next year. Please contact me
by Friday, January 3, 2020 at jpeoples@cityofberkeley.info or 510-981-6416 if you have
any comments or questions in this regard.

Thank you,

Jesse Peoples, PE

Assistant Traffic Engineer

City of Berkeley, Public Works — Transportation Division
1947 Center Street, 4™ Floor

Berkeley, CA 94704

1947 Center Street, 4" Floor, Berkeley, CA 94704 Tel: 510.981-7010 TDD 510.981-6903 Fax: 510.981-7060
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Councilmember Ben Bartlett
City of Berkeley, District 3

CONSENT CALENDAR
October 13th, 2020

To:Honorable Mayor and Members of the City Council

From: Councilmembers Ben Bartlett and Sophie Hahn
Subject: Enforce Bi-Weekly (Once Every Two Weeks) Residential
Cleaning Measures to Address Encampments and Promote Clean Streets in
Berkeley
RECOMMENDATION

Refer to the City Manager to promote equitable street cleaning practices and require
biweekly (once every two weeks), cleanings of populated encampment sites in Berkeley
and adjacent residential neighborhoods. In order to determine where City Staff should
prioritize residential cleaning services, the City Manager should establish a radius
around the campsites. When encampments are on non-City owned property, such as
Caltrans, the City should bill the appropriate agency for the cost of staff and materials.

BACKGROUND

Residential cleaning is a City service that beautifies our community by removing litter
and debris from our streets. In doing so, it protects our environment by reducing
pollutants that can clog storm drain systems and reach waterways. Clean sidewalks
with little to no litter would also ensure access and safety for pedestrians and people
with disabilities. Such residential cleaning would promote an aesthetically pleasing
neighborhood for residential and commercial spheres.

The City of Berkeley currently mandates residential cleaning once a month and follows
a sweeping schedule according to the street name. Residents are encouraged to rake
their leaves for composting and avoid sweeping materials into streets or curbsides
where debris could impede people’s ability to safely travel along the sidewalks. While
street cleaning is not required for some exceptions, such as holidays, streets are usually
swept on a regular basis based on the schedule. However, our current sweeping
schedule has not been sufficient in addressing issues of littering, illegally dumped
materials, and encampments in certain areas throughout Berkeley, especially in the
South Berkeley neighborhood. As a result, the City should promote equitable street
cleaning practices by requiring biweekly (once every two weeks) residential cleanings of
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Councilmember Ben Bartlett
City of Berkeley, District 3

not only the camps themselves but also adjacent neighborhoods to these encampment
sites.

CURRENT SITUATION

According to the 2019 report conducted by the nonprofit EveryOneHome, the City of
Berkeley has counted 1,108 homeless people, which is an 11 percent increase since
2017.1 Due to the lack of affordable housing, encampments have increased on the
Caltrans property under the Interstate 880 overpass at University Ave in Berkeley as
well as in certain areas in South Berkeley?.

According to South Berkeley residents, their neighborhood has been littered with trash,
which has become a safety and sanitary concern. Reports of discarded clothing and
illegally dumped materials, such as couches and televisions, are common in South
Berkeley, especially along the block of Martin Luther King Jr. Way in the corner between
Alcatraz Avenue and 62nd Street. Other encampments, trash, and debris have also
been located in the BART-owned area, and this resultant litter violates the 1971
agreement between the City of Berkeley and BART in which the City holds responsibility
in maintaining and cleaning the sidewalks along the BART tracks in South Berkeley.

The littering issue has expanded to the “Here There” site that runs on the east side of
Adeline Street, starting at Alcatraz Avenue and ending at 62nd Street below the BART
overpass. While the “Here There” artwork has been intended to welcome visitors to the
Berkeley community and commercial districts, encampments at this site populate the
sidewalks. These sites have formed as a result of the BART fence, which prevents
these encampments from moving onto the lawn around the sculpture and impedes the
access and safety of the sidewalks due to the absence of an established clearance.

To promote health, safety, and cleanliness in Berkeley, the City should provide more
frequent residential cleaning services for neighborhoods with a higher population of
encampments, such as South Berkeley. In addition to the neighborhoods, the proposed
biweekly cleaning services should help clean the camps as well. These neighborhoods
should also include non-City owned property, such as Caltrans. However, in these

1 https:/iwww.sfchronicle.com/bayarea/article/Sanctioned-homeless-encampments-Oakland-and-

15058546.php
2 https://www.sfchronicle.com/bayarea/article/Sanctioned-homeless-encampments-Oakland-and-

15058546.php
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Councilmember Ben Bartlett
City of Berkeley, District 3

cases, the City should have the authority to bill the appropriate agency for the cost of
staff and materials.

RATIONALE FOR RECOMMENDATION

Debris has spread over the intersections, sidewalks, and yards throughout Berkeley,
especially in District 3. Such debris contaminates the residential and commercial areas
and poses a safety risk to pedestrians and motorists. In addition, dumping illegal trash
along the sidewalks only attracts more littering. In effect, the trash exacerbates the
safety, sanitary, and environmental issues of the community. To protect the safety and
health of Berkeley residents, residential cleaning of the camps and the adjacent
neighborhoods of the encampments in the city should be conducted at least once every
two weeks.

The Public Works Department should determine the radius around the encampments in
Berkeley so that City Staff can focus their efforts on areas that receive a considerable
and frequent amount of litter due to the growing issue of encampments. The current
schedule of one street cleaning per month is not satisfactory in eliminating waste and
litter among the streets or in addressing the growing issue of encampments in Berkeley.
Equitable residential cleaning services would ensure that Berkeley residents, especially
those in South Berkeley, have safe and sanitary areas for residential and commercial
purposes.

ACTIONS/ALTERNATIVES CONSIDERED

The City could enforce fines on those who dispose of trash along the sidewalks or on
residents whose property contains illegally discarded trash. However, fining residents in
possession of illegally discarded trash is an inequitable practice because they may not
have been the one who disposed of the trash, nor do they have the resources to
properly dispose of the detriment. In addition, this could have the unwanted effect of
criminalizing poverty and would be inefficient because it would require police, or another
authority, to monitor and patrol the neighborhoods. This would increase police focus on
non-criminal matters when their services are better used elsewhere.

An alternative is to set up a system where community organizations and members of
the public can volunteer to dispose of the litter. Another option is the City could mandate
more residential cleaning across all of Berkeley. However, this practice would ignore the
fact that areas with more encampments require more attention and residential cleaning
due to the ongoing aforementioned issues.
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FISCAL IMPACTS OF RECOMMENDATION

Staff time. More resources would also be necessary to fund more frequent street
cleaning services regarding the City staff who would sweep the Berkeley streets and
clean the camps. For encampments on non-City owned property, the City would save
on financial resources by billing the appropriate agency for the cost of staff and
materials. With greater accessibility, safety, and sanitation, cleaner streets could attract
more people in the commercial areas, supporting local businesses and boosting the
economy.

ENVIRONMENTAL SUSTAINABILITY

Bi-weekly (once every two weeks) residential cleanings would remove the litter
populating the camps and streets, which would reduce the risk of trash clogging storm
drain systems or polluting the waterways. Litter can also carry unsanitary germs and
thus, increase the ability to contract diseases. These issues must be prevented and
mitigated, especially during a time when people are vulnerable to becoming infected
with coronavirus.

CONTACT PERSON
Councilmember Ben Bartlett 510-981-7130
Katie Ly kly@cityofberkeley.info
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Office of the City Manager

ACTION CALENDAR
October 13, 2020
(Continued from September 22, 2020)

To: Honorable Mayor and Members of the City Council
From: Dee Williams-Ridley, City Manager

Submitted by: Andrew Greenwood, Chief of Police

Subject: 2019 Crime Report and Five Year Use of Force Report

PART 1: CRIME REPORT

INTRODUCTION

At the request of City Council, the City Manager provides regular reports on crime in
Berkeley and strategies undertaken by the Berkeley Police Department to safeguard our
community. This report includes 2019 Part One crime information, and 2020 year-to-
date (YTD) Part One crime information, as compared to the same time period in 2019.

This report also includes the first annual Use of Force Report, covering 2015-2019.

CURRENT SITUATION AND ITS EFFECTS

In 2019, total Part One crime in Berkeley increased by 15.6% overall. Part One Violent
Crime increased by 3.2% (19 crimes) and Part One Property Crimes increased by 17%
(921 crimes).

In 2019, (and for the second year in a row) there were no Homicides. However,
increases in Part One Crimes were seen in Rape, Robbery, Aggravated Assault, and
Larceny (Grand Theft, Petty Theft and Auto Burglary). Decreases were seen in
Burglary, Auto Theft, and Arson.

In 2020 YTD, total Part One crime in Berkeley is down 1% overall. Part One Violent
Crime decreased by 6% (23 crimes) and Part One Property Crimes is nearly identical,
with 3,905 in 2019 YTD, and 3,888 in 2020 YTD.

2180 Milvia Street, Berkeley, CA 94704 Tel: 510.981.7000 TDD: 510.981.6903 Fax: 510.981-7099
E-mail: manager@ci.berkeley.ca.us
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Homicides
In 2019, there were no homicides in Berkeley.

In 2020 YTD, there have been three homicides. All three homicide investigations
resulted in the arrest and charging of the suspects.

Robberies

In 2019, Robberies increased by 2.5% with 364 incidents as compared to 355 in 2018.
2019 data show an increase of 7.9% in pedestrian robberies and a decrease of 10.2%
in commercial robberies. While the overall robbery numbers only increased slightly in
2019, laptop computer thefts/robberies continued to increase at a higher rate. Laptop
thefts/robberies from Cafes and Restaurants increased by 39.3% for a total of 85
incidents versus 61 in 2018.

In 2020 YTD, Robberies are down 16% as compared to 2019 YTD. Pedestrian
robberies were down sharply during the initial shelter order, and have started to rise
over the summer. Estes robberies (where force is used during a shoplifting crime) have
grown during the pandemic, and contributed to the increase in Robberies.

Aggravated Assaults

Aggravated Assaults increased 2.9% in 2019, with 175 reports, compared to 170 in
2018. There were 28 confirmed shooting incidents in 2019 versus 20 in 2018.
Confirmed shooting incidents include loud report calls where shell casings or other
evidence of gunfire is found. Arrests were made in at least eight of these incidents.

In 2020 YTD, Aggravated Assaults are up 17%, with 20 more reports thus far. There
were 21 confirmed shooting incidents through the first eight months of 2020. Arrests
have been made in eight shooting cases thus far.

Rape
In 2019, reported rapes increased 7.7%, with 70 reports as compared to 65 in 2018.

Six of these cases were classified as stranger attacks.

In 2020 YTD as compared to 2019 YTD, rapes are down 21%, with 33 reports, as
compared to 42 last year. None of these cases are classified as stranger attacks

Burglary, Larceny and Auto Theft

In 2019, Burglaries decreased by 5.2%, with 788 reports as compared to 831 reports in
2018. Residential burglaries decreased by 19.6% while commercial burglaries
increased by 23.8%. Larcenies increased by 25.5% to 5,029 cases as compared to
4,007 in 2018. The larceny figures include Auto Burglary which increased 42.2% from
1,739 cases in 2018 to 2,473 cases in 2019. Auto Thefts decreased 9.3% from 548
cases in 2018 to 497 this year.
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In 2020 YTD, burglaries are nearly even from the same period in 2019 YTD, with
larcenies overall down 9%. Catalytic converter thefts, with approx. 362 this year have
accounted for 45% of grand thefts.

In 2020 YTD, Auto Thefts have risen sharply, up 66%, with 211 more auto thefts this
year.

Arson
In 2019, reported arsons decreased from 33 reported incidents in 2018 to 26 reported
incidents in 2019, a 21% reduction. Most of the arson incidents were minor incidents.

In 2020 YTD, arsons are up by 23 incidents, with 34 in 2020 YTD, as compared to 11 in
2019 YTD.

Data

Data on serious crime is collected annually by the Federal Bureau of Investigation (FBI)
from over 17,000 law enforcement agencies representing over 90% of the U. S.
population. The FBI's primary objective in the Uniform Crime Report (UCR) is to
generate a reliable set of crime statistics for use in law enforcement administration,
operation, and management in the United States. The UCR tracks the following crimes:

Violent Crimes Property Crimes

Murder Burglary

Rape Larceny (petty and grand theft, auto burglary)
Robbery Auto Theft

Aggravated Assault Arson*

*Arson is a UCR crime tracked separately from violent and property crime. It is included in the
accompanying graphs.

The UCR data provides the Berkeley Police Department the ability to analyze national
and local crime trends, determine the effectiveness of response to crime, and conduct
future planning and potential resource allocation. The FBI UCR handbook discourages
using UCR statistics to compare crime rates of one jurisdiction to another because of
the complex variables affecting crime and crime reporting practices.

BPD Strategies and Accomplishments

For 2019, the Berkeley Police Department's goal was to reduce the level of Part One
Crime experienced in 2018 and previous years. The Department continued to
implement strategies focused on reducing crime and community engagement. In 2020,
the Department’s work and resources have been impacted by the COVID-19 Pandemic.
Some of the strategies and accomplishments are listed below:

Downtown Task Force

Continued focus on gun violence and gun crimes

Continued work on Sexual Assault cold cases

COVID Impacts on Engagement “Coffee with a Cop”, Pride Parade

3
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Responded to changing trends in crime during COVID

Began Bike Patrol training and equipment acquisition

Selection and implementation planning for recording stop data

Bicycle theft cases (Bicycle thefts have decreased in each of the past 5 years.
2015-774, 2016-607, 2017-524, 2018-420, 2019-401)

Staffing Focus

e Continued collaboration with the Berkeley Unified School District supporting the
fifth year of Law and Social Justice classes for Berkeley High School

Included below are the annual totals of UCR data for Part One Violent and Property
Crimes for 2018 and 2019 in Berkeley, as well as five-year trends in Part One Violent
Crimes and Part One Property Crimes. Part One Crime data for 2020 year-to-date is
also included.

Graphs below include:
e UCR Part One Violent and Property Crime, two year trend

e UCR Part One Violent and Property Crime, five year trend

e UCR Part One Violent Crime, five year trend

e UCR Part One Property Crime, five year trend

e UCR Part One Violent and Property Crime, Jan-Aug 2019-2020
e UCR Part One Violent, Jan-Aug 2019-2020

e UCR Part One Property Crime, Jan-Aug 2019-2020
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Total Part One Crime

2018-2019
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Homicide Rape Robbery |Agg Assault| Burglary Larceny |Auto Theft| Arson
1 41 331 135 1089 4118 713 20
2 53 362 182 803 3927 647 20
1 87 364 218 841 4556 619 33
0 65 355 170 831 4007 548 33
0 70 364 175 788 5029 497 26
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Burglary Larceny | Auto Theft Arson
1089 4118 713 20
803 3927 647 20
841 4556 619 33
831 4007 548 33
788 5029 497 26
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Total Part One Crime
January - August
2019 & 2020
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PART 2: USE OF FORCE ANNUAL REPORT

This report provides information for the past five years on all uses of force which involve
an officer’s use of any weapon, or where a suspect has a visible injury, or complains of
pain as a result of force used by officers.

The Berkeley Police Department serves the community with a minimal reliance on force.
Amidst Berkeley’s challenging environment of crime and community safety issues,
Berkeley Police officers responded to an average of 76,896 calls for service over the
five year period of 2015-2019. During the same period, officers made an average of
3,017 arrests, and issued thousands of citations.

Officers accomplished their work with an average of 31.8 uses of force incidents per
year from 2015 through 2019, that is, in .04% (four hundredths of one percent) of all
incidents, and in 1% of all arrests.

Officers accomplish their work with a minimal reliance on force, through approaches
including but not limited to using de-escalation techniques, an awareness of mental
health crisis issues and appropriate responses, and treating people with dignity and
respect.

California Penal Code section 835a authorizes sworn peace officers to use force to
effect arrest, overcome unlawful resistance, and prevent escape. Under certain specific
and narrow circumstances, deadly force may be used. The vast majority of uses of force
represented in this report are situations where suspects fled, resisted and fought being
taken into custody. In some instances, force was used are in response to attacks on
officers.

By way of context, from 2015 through 2019, Berkeley Police Officers respond to an
average of 76,896 calls for service a year. Officers may contact multiple people in the
course of responding to incidents.

Incidents handled by BPD (2015-2019)
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From 2015-2019, Berkeley Police officers made an average of 3,016 custodial arrests

annually, and issued thousands of citations.
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From 2015-2019, Berkeley Police officers used force on average in 31.8 incidents per
year, or an average of one use of force incident in every 95 arrests.
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Types of Force Used 2015-2019
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2015 2016 2017 2018
Firearms 0 0 0 0 0
M Less Lethal 1 3 4 1 18
M Straight Baton 6 1 4 0 0
Expanded Baton 4 6 2 0 2
B OC 4 2 1 0 1
M Physical 63 66 87 30 69

M Physical HOC Expanded Baton M Straight Baton M Less Lethal Firearms

The Berkeley Police Department tracks the use of force in accordance with General
Order U-02 Use of Force. This policy requires that officers complete formal Use of
Force reports whenever force results in complaint of injury, visible injury, or any weapon
is used. In a given incident, more than one technique or type of force may be used to
bring a resistant or combative individual into custody, and more than one officer may
use force during the incident. There were an average of 75 applications of force per
year across 31.8 incidents.

Each Use of Force report is reviewed by the involved officer’s chain of command, from
Sergeant to Lieutenant, to Captain, to the Chief of Police. Review includes review of
body worn camera footage, the related crime report, and the Use of Force report.

Officers most often used physical force (e.g. control holds or physical techniques) to
overcome resistance and combative behavior to effect arrests. Officers’ uses of force
involving weapons (e.g. straight baton or expandable baton, pepper spray and less
lethal projectiles) are less common. Use of less lethal systems are limited to specially
trained officers. There were no uses of firearms in the five years covered by this report.

In situations where officers are able to create opportunities for de-escalation, time,
distance and cover help to minimize uses of force. When subjects are armed and
combative, less lethal launchers allow officers to intervene and prevent violence at a
distance. Employing less lethal launchers allow officers to use distance to reduce

13
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threats arising out of close proximity contact, and help to reduce or prevent lethal force

encounters, and community members’ and officer injuries. Increased distances also
may make batons and pepper spray out of range or ineffective.

The Berkeley Police Department was the first police department in California to receive
POST certification for an all-day De-escalation course, including class lecture and
scenario based training. De-escalation has become prominent in our use of force
culture and practice. Officers use de-escalation tactics constantly in their work, through

our training and practice.

Demographic Information

Use of Force demographic information will reflect to an extent overall arrestee

demographic information.

ETHNICITY/GENDER 2015 % 2016 % 2017 % 2018 % 2019 %
Asian Male 1 2.9% 1 32% 0 0.0% 0 0.0% 0 0.0%
Black Male 10 28.6% 15 48.4% 15 37.5% 7 50.0% 16 41.0%
Hispanic Male 2 57% 0 0.0% 2 5.0% 1 71% 8 20.5%
White Male 11 31.4% 8 25.8% 12 30.0% 5 35.7% 11 28.2%
Other Male 3 8.6% 2 6.5% 0 0.0% 0 0.0% 1 2.6%
Unknown Male 0 0.0% 1 32% 4 10.0% 0 0.0% 0 0.0%
Asian Female 0 0.0% 0 0.0% 0 0.0% 0 0.0% 0 0.0%
Black Female 3 8.6% 0 0.0% 2 5.0% 1 71% 2 51%
Hispanic Female 2 57% 0 0.0% 0 0.0% 0 0.0% 0 0.0%
White Female 2 57% 2 6.5% 5 12.5% 0 0.0% 1 2.6%
Other Female 1 2.9% 1 32% 0 0.0% 0 0.0% 0 0.0%
Unknown Female 0 0.0% 0 0.0% 0 0.0% 0 0.0% 0 0.0%
Other 0 0.0% 1 3.2% 0 0.0% 0 0.0% 0 0.0%
Total 35 31 40 14 39

Age of Citizen 2015 % 2016 % 2017 % 2018 % 2019 %
Under 20 6 17.1 3 97% 0 0.0% 1 7.1% 4 10.3%
20-29 8 228 7 22.6% 14 35.0% 4 28.6% 11 28.2%
30-39 9 257 4 12.9% 13 32.5% 4 28.6% 13 33.3%
40-49 9 257 8 25.8% 3 7.5% 2 14.3% 7 17.9%
50+ 3 8.6 7 22.6% 5 12.5% 3 21.4% 4 10.3%
Unknown 0 0 2 6.5% 5 12.5% 0 0.0% 0 0.0%
Total 35 31 40 14 39

Conclusion: The above data provide information on uses of force reported under
current policy. The Berkeley Police Department is currently working to implement a new
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Use of Force policy which will report lesser uses of force not currently captured in the
data. These lesser uses of force, which will be those in which there is no visible injury,
no complaint of pain, and no weapons used, will result in more uses of force reported in
the next annual report. Future reports will distinguish between the legacy force report
data, and the “new” force data, so that comparisons over a multi-year period can be
clearly made.

ENVIRONMENTAL SUSTAINABILITY
There are no identifiable environmental opportunities or impacts associated with the

subject of this report.
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Office of the City Manager
PUBLIC HEARING

October 13, 2020

To: Honorable Mayor and Members of the City Council
From: Dee Williams-Ridley, City Manager

Submitted by: Lisa Warhuus, Director, Health, Housing, & Community Services

Subject: California Municipal Finance Authority Bond Financing for 1717 University
Avenue
RECOMMENDATION

Conduct a public hearing under the requirements of the Tax Equity and Fiscal
Responsibility Act of 1982 (TEFRA) and the Internal Revenue Code of 1986, as
amended, and upon conclusion, adopt a Resolution approving the issuance of the
bonds by the California Municipal Finance Authority (CMFA) for the benefit of the 1717
University Avenue rental housing development.

SUMMARY

The developer of the rental housing project at 1717 University Avenue is requesting the
City hold a public hearing and adopt a resolution in support of their multifamily housing
revenue bond financing request from California Municipal Finance Authority (CMFA).
The Council previously held a public hearing and approved the project to receive tax-
exempt bonds from the California Public Finance Authority (CalPFA) but the CalPFA
was unable to meet the request due to their bond volume cap. The project owner, 1717
University Associates, LLC (“Owner”), subsequently requested CMFA issue the bonds.
The project has otherwise remained unchanged.

Approving this action will allow the Owner to access tax-exempt bonds in exchange for
dedicating 20% of their units as affordable housing. This project will provide three Below
Market Rate (BMR) units affordable to 50% Area Median Income (AMI) households and
contribute a pro-rated Affordable Housing Mitigation Fee (AHMF) payment to support
affordable housing. The City will not hold any obligations related to repayment of the
bonds.

FISCAL IMPACTS OF RECOMMENDATION

The bonds to be issued by the CMFA for 1717 University Avenue will be the sole
responsibility of the Owner, and the City will have no financial, legal, moral obligation,
liability or responsibility for the development or the repayment of the bonds for the
financing of the development. All financing documents with respect to the issuance of
the bonds will contain clear disclaimers that the bonds are not obligations of the City or
the State of California but are to be paid for solely from funds provided by the Owner.

2180 Milvia Street, Berkeley, CA 94704 o Tel: (510) 981-7000 e TDD: (510) 981-6903 e Fax: (510) 981-7099 253
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California Municipal Finance Authority PUBLIC HEARING
Bond Financing for 1717 University Avenue October 13, 2020

The Board of Directors of the California Foundation for Stronger Communities, a
California non-profit public benefit corporation (the “Foundation”), acts as the Board of
Directors for the CMFA. Through its conduit issuance activities, the CMFA shares a
portion of the issuance fees it receives with its member communities and donates a
portion of these issuance fees to the Foundation for the support of local charities. It is
expected that that a portion of the issuance fee attributable to the City will be granted by
the CMFA to the City’s General Fund. Such grant may be used for any lawful purpose of
the City.

CURRENT SITUATION AND ITS EFFECTS

On July 14, 2020, City Council held a public hearing and adopted a resolution approving
the issuance of the bonds by the California Public Finance Authority (CalPFA) for the
benefit of the 1717 University Avenue rental housing development. CMFA reached out
to staff in August 2020 about holding another TEFRA hearing since CalPFA did not
have a sufficient bond volume cap to issue on bonds for this project. For this reason, the
Owner had approached CMFA about issuing tax-exempt bonds for this project instead
of CalPFA.

The resolution attached to this report will enable the Owner to access up to $17,000,000
in tax exempt bond financing from CMFA for financing the acquisition and construction
of a multifamily rental housing project located at 1717 University Avenue.

In order for the bonds to qualify as tax-exempt bonds, the City of Berkeley must conduct
another public hearing (the “TEFRA Hearing”) to provide community members an
opportunity to speak in favor of or against the use of tax-exempt bonds for the
development’s financing. Following the close of the TEFRA Hearing, an “applicable
elected representative” of the government hosting 1717 University Avenue must provide
its approval of the issuance of the bonds for its financing. This adoption is solely for the
purposes of satisfying the requirements of TEFRA, the Internal Revenue Code, and the
California Government Code Section 6500.

The Owners opted to satisfy the Affordable Housing Mitigation Fee (AHMF)
requirements with a combination of 3 Below Market Rate (BMR) units and a fee
payment pro-rated proportionately to $170,000. The BMR units will be available to
households with incomes at or below 50% of Area Median Income (AMI). These units
gualify the development to receive tax-exempt bonds

1717 University Avenue’s BMR units and AHMF payment are a Strategic Plan Priority
Project, advancing the City’s goal to create affordable housing and housing support
service for our most vulnerable community members.
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California Municipal Finance Authority PUBLIC HEARING
Bond Financing for 1717 University Avenue October 13, 2020
BACKGROUND

1717 University Avenue

1717 University Associates, LLC was formed to build the project at 1717 University
Avenue, and it is being managed by the developer, H3M Partners. The developer
specializes in infill, multi-family housing and has experience working in the East Bay
region.

1717 University Avenue is a proposed five-story, mixed-use housing development. The
development will be approximately 22,000 square feet located on 8,478 square feet of
land (or .19 acres). The development will provide 15 total units.

There will be three BMR units with a total of 11 bedrooms. They will be affordable to
very low-income households for the life of the project and will be secured by a
regulatory agreement, per the City’s BMR standards. The project will also provide a pro-
rated AHMF of approximately $170,000 that will go into the Housing Trust Fund
program.

The BMR Units include two five-bedroom units, which may be spacious enough to
accommodate multi-generational families, and one studio unit. The remaining market-
rate units will be rented as co-living units. The development will include shared space
and amenities for the co-living units. The developers anticipate that the market-rate
rents will be affordable to households earning approximately equivalent to 85% of AMI.

California Municipal Finance Authority

The CMFA was created on January 1, 2004 pursuant to a joint exercise of powers
agreement to promote economic, cultural and community development, through the
financing of economic development and charitable activities throughout California. To
date, over 320 municipalities, including the City of Berkeley, have become members of
CMFA.

The CMFA was formed to assist local governments, non-profit organizations and
businesses with the issuance of taxable and tax-exempt bonds aimed at improving the
standard of living in California. The CMFA'’s representatives and its Board of Directors
have considerable experience in bond financings.

ENVIRONMENTAL SUSTAINABILITY
There are no environmental sustainability effects directly associated with the subject of
this report.

RATIONALE FOR RECOMMENDATION
The proposed project is eligible for tax-exempt bonds and Council previously approved
bond financing at the TEFRA hearing held on July 14, 2020. This development is

Page 3
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California Municipal Finance Authority PUBLIC HEARING
Bond Financing for 1717 University Avenue October 13, 2020

subject to this additional TEFRA hearing in order to switch the approved bond issuer
from CalPFA to CMFA. All other aspects of the proposed development remain the
same.

The Council’s approval of CMFA'’s bond issuance will help the project access tax-
exempt financing. This financing will support the development of three permanently
restricted housing units for very low-income households and a mitigation fee payment.
This development will increase the City’s BMR portfolio and support the Housing Trust
Fund program.

ALTERNATIVE ACTIONS CONSIDERED

The City could decline to approve CMFA’s bond issuance. This would result in the
owner not being able to obtain the proposed bond financing. The owner’s alternative
options might include asking Alameda County to fill this role or forgoing tax-exempt
financing. The resulting delays and/or additional expenses might affect the
development’s feasibility.

CONTACT PERSON
Amy Davidson, Senior Community Development Project Coordinator, HHCS,
(510) 981-5406

Attachments:
1: Resolution
2: Public Hearing Notice

Page 4
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RESOLUTION NO. ## ###-N.S.

CALIFORNIA MUNICIPAL FINANCE AUTHORITY MULTIFAMILY HOUSING
REVENUE BONDS FOR 1717 UNIVERSITY AVENUE DEVELOPMENT

WHEREAS, 1717 University Associates, LLC (the “Borrower”) a partnership of which
H3M Partners, LLC (the “Developer”) or a related person to the Developer is the general
partner, has requested that the California Municipal Finance Authority (the “Authority”)
adopt a plan of financing providing for the issuance of exempt facility bonds for a qualified
residential rental project pursuant to Section 142(a)(7) of the Internal Revenue Code of
1986 (the “Code”) in one or more series issued from time to time, including bonds issued
to refund such exempt facility bonds in one or more series from time to time, and at no
time to exceed $17,000,000 in aggregate principal amount (the “Bonds”), to finance or
refinance the acquisition, rehabilitation, improvement and equipping of a multifamily rental
housing project located at 1717 University Avenue, Berkeley, California (the “Project”);
and

WHEREAS, pursuant to Section 147(f) of the Code, the issuance of the Bonds by the
Authority must be approved by the City of Berkeley (the “City”) because the Project is
located within the territorial limits of the City; and

WHEREAS, the City Council of the City (the “City Council”) is the elected legislative body
of the City and is one of the “applicable elected representatives” required to approve the
issuance of the Bonds under Section 147(f) of the Code; and

WHEREAS, the Authority has requested that the City Council approve the issuance of
the Bonds by the Authority in order to satisfy the public approval requirement of Section
147(f) of the Code and the requirements of Section 4 of the Joint Exercise of Powers
Agreement Relating to the California Municipal Finance Authority, dated as of January 1,
2004 (the “Agreement”), among certain local agencies, including the City; and

WHEREAS, pursuant to Section 147(f) of the Code, the City Council has, following notice
duly given, held a public hearing regarding the issuance of the Bonds, and now desires
to approve the issuance of the Bonds by the Authority;

NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that:
Section 1. The foregoing resolutions are true and correct.

Section 2. The City Council hereby approves the issuance of the Bonds by the Authority.
It is the purpose and intent of the City Council that this resolution constitute approval of
the issuance of the Bonds by the Authority, for the purposes of (a) Section 147(f) of the
Code by the applicable elected representative of the governmental unit having jurisdiction
over the area in which the Project is located, in accordance with said Section 147(f) and
(b) Section 4 of the Agreement.
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Section 3. The issuance of the Bonds shall be subject to the approval of the Authority of
all financing documents relating thereto to which the Authority is a party. The City shall
have no responsibility or liability whatsoever with respect to the Bonds.

Section 4. The adoption of this Resolution shall not obligate the City or any department
thereof to (i) provide any financing to acquire or construct the Project or any refinancing
of the Project; (ii) approve any application or request for or take any other action in
connection with any planning approval, permit or other action necessary for the
acquisition, construction, rehabilitation, installation or operation of the Project; (iii) make
any contribution or advance any funds whatsoever to the Authority; or (iv) take any further
action with respect to the Authority or its membership therein.

Section 5. The officers of the City are hereby authorized and directed, jointly and
severally, to do any and all things and to execute and deliver any and all documents which
they deem necessary or advisable in order to carry out, give effect to and comply with the
terms and intent of this resolution and the financing transaction approved hereby.

Section 6. This Resolution shall take effect from and after its passage and approval.
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NOTICE OF PUBLIC HEARING
BERKELEY CITY COUNCIL

CALIFORNIA MUNICIPAL FINANCE AUTHORITY MULTIFAMILY HOUSING
REVENUE BONDS FOR 1717 UNIVERSITY AVENUE

The Department of Health, Housing and Community Services is proposing a public
hearing as required by Section 147(f) of the Internal Revenue Code of 1986 (the
“Code”) will be held with respect to a proposed plan of financing providing for the
issuance by the California Municipal Finance Authority of exempt facility bonds for a
gualified residential rental project pursuant to Section 142(a)(7) of the Code in one or
more series issued from time to time, including bonds issued to refund such exempt
facility bonds in one or more series from time to time, and at no time to exceed
$17,000,000 in outstanding aggregate principal amount, to finance or refinance the
acquisition and construction of a multifamily rental housing project located at 1717
University Avenue, Berkeley, California. The facilities are to be owned by 1717
University Associates, LLC (the “Owner”) or a partnership of which H3M Partners, LLC
(the “Developer”) or a related person to the Developer is the general partner (the
“Project”).

The hearing will be held on, OCTOBER 13, 2020 at 6:00 p.m. The hearing will be held
via videoconference pursuant to Governor’s Executive Order N-29-20.

Any member of the public may participate by using the following Zoom link and ID:

URL: https://lus02web.zoom.us/j/88371105282
Webinar ID: 883 7110 5282

Or by calling toll-free to one of the following numbers:

US Telephone: +1 (669) 900-9128 or (877) 853-5257 (Toll Free) or (888) 475-4499 (Toll
Free) or (833) 548-0276 (Toll Free) or (833) 548-0282 (Toll Free)

A copy of the agenda material for this hearing will be available on the City's website at
www.CityofBerkeley.info as of October 1, 2020.

For further information, please contact Amy Davidson at (510) 981-5406.

Written comments should be mailed or delivered directly to the City Clerk, 2180 Milvia
Street, Berkeley, CA 94704, in order to ensure delivery to all Councilmembers and
inclusion in the agenda packet.

Communications to the Berkeley City Council are public record and will become part of
the City’s electronic records, which are accessible through the City’s website. Please
note: e-mail addresses, names, addresses, and other contact information are not
required, but if included in any communication to the City Council, will become
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part of the public record. If you do not want your e-mail address or any other contact
information to be made public, you may deliver communications via U.S. Postal Service
or in person to the City Clerk. If you do not want your contact information included in
the public record, please do not include that information in your communication. Please
contact the City Clerk at 981-6900 or clerk@cityofberkeley.info for further information.

Published: October 6, 2020

| hereby certify that the Notice for this Public Hearing of the Berkeley City Council was
posted at the display case located near the walkway in front of the Maudelle Shirek
Building, 2134 Martin Luther King Jr. Way, as well as on the City’s website, on October
1, 2020.

Mark Numainville, City Clerk
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Office of the City Manager
PUBLIC HEARING

October 13, 2020

To: Honorable Mayor and Members of the City Council
From: Dee Williams-Ridley, City Manager
Submitted by: Jordan Klein, Interim Director, Planning & Development Department

Subject: ZAB Appeal: 1346 Ordway Street, Administrative Use Permit #2P2018-0174

RECOMMENDATION

Conduct a public hearing and, upon conclusion, adopt a Resolution affirming the Zoning
Adjustments Board decision to approve Administrative Use Permit #ZP2018-0174 to:
legalize an existing 128 sq. ft. accessory building in the southwest corner of the subject
lot; legalize an existing 5 ft. x 21 ft., 9-ft. tall trellis located within the south setback;
legalize an existing 11-ft. tall hedge in the north and south setbacks; establish a front
yard off-street parking space to comply with the Federal Fair Housing Act, the
Americans with Disabilities Act and the California Fair Employment and Housing Act,
under BMC’s Reasonable Accommodation Section; and dismiss the appeal.

FISCAL IMPACTS OF RECOMMENDATION
None.

CURRENT SITUATION AND ITS EFFECTS

On September 7, 2018, Keki Burjorjee and Jennie Durant submitted an application for
an Administrative Use Permit (#ZP2018-0174) to: 1) add a 3-ft. tall lattice over an
existing 6-ft. tall boundary fence; and 2) legalize a 14 ft. tall hedge within north and
south side setbacks. After the initial review, staff determined that additional AUPs were
required to: 3) legalize the existing 128 sq. ft., 12 ft. 2 in. tall habitable accessory
building within the required side and rear setbacks; 4) legalize the existing 9 ft. tall,

5 ft. X 21 ft. trellis located at 3 in. from the south property line; and 5) establish a front
yard off-street parking space.

On December 3, 2019, after ten rounds of comments from staff, the application was
deemed complete.

On February 25, 2020, a Notice of Administrative Decision approving the Administrative
Use Permit (AUP) application was issued by the Zoning Officer, which established a 20-
day appeal period.

On March 17, 2020, Larry Hickman, the neighbor at 1333 Hopkins Street, filed an
appeal of the Zoning Officer’s decision to legalize the accessory building, trellis and
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ZAB Appeal: 1346 Ordway Street PUBLIC HEARING
Use Permit #2P2018-0174 October 13, 2020

hedge and to approve a front yard parking space to the Zoning Adjustments Board
(ZAB).

On May 27, 2020, staff posted the public hearing notice near the site and mailed notices
to property owners and occupants within 300 feet of the project site and to all registered
neighborhood groups that cover this area.

On June 11, 2020, the ZAB conducted a public hearing for the appeal of the Zoning
Officer’s decision. After considering the staff report and administrative record, and
hearing comments from the applicant and appellant, the ZAB added Condition of
Approval # 12 limiting the maximum height of the hedge located to the north of the
appellant’s lot to a maximum of 11 ft. The ZAB then upheld the Zoning Officer’s decision
to approve the AUP with the condition (Motion: Clarke/Second: Kahn) and unanimous
vote of 7-0-0-2 (Yes: Clarke, Kahn, Kim, O’Keefe, Sheahan, Selawskly, Tregub;

No: None; Abstain: None; Absent: Olson, Pinkston).

On June 16, 2020, staff issued the notice of the ZAB decision, which established a 14-
day appeal period.

On June 30, 2020, two appeals were filed, one by the neighbor at 1333 Hopkins Street
(Larry Hickman) and one by the applicants (Keki Burjorjee and Jennie Durant).

On September 29, 2020, staff posted the public hearing notices near the site and mailed
notices to property owners and occupants within 300 feet of the project site and to all
registered neighborhood groups that cover this area. This public hearing is required to
resolve the appeal.

BACKGROUND

On May 10, 2018, a Notice of Violation was issued by the City’s Code Enforcement staff
for the property at 1346 Ordway Street. This Notice of Violation was the result of a
complaint that was made by the neighbor at 1333 Hopkins Street about an unpermitted
hedge and fence over 6 ft. in height.

On September 7, 2018, an Administrative Use Permit (AUP) application was submitted
by the 1346 Ordway Street owners, Keki Borjorjee and Jennie Durant, to legalize a
fence and hedge over 6 ft. in height.

After initial review of the application, staff determined that in addition to permits required
for a fence and hedge over 6 ft. in height, additional AUPs were required to legalize:
the existing accessory building; the existing trellis; and a front yard off-street parking
space. Staff initially determined that due to the narrow width and length of the existing
non-conforming driveway, the subject property’s legal off-street parking space could be
abandoned. This “no legal off-street parking” status included a condition of approval to
remove all parking-related surfaces and the curb cut. Alternatively, the applicants
decided to apply for an AUP for a front yard off-street parking space and a Variance to
waive the required 2 ft. landscaped strip. Eventually, due to the applicant’s medical

Page 2

262



Page 3 of 242

ZAB Appeal: 1346 Ordway Street PUBLIC HEARING
Use Permit #2P2018-0174 October 13, 2020

condition, they requested a front yard off-street parking space under Reasonable
Accommodations (BMC Section 23B.52.010).

Communications in objection to the project were received from the appellant between
September 19, 2018 and June 1, 2020 and communications in support of the project
were received from the neighborhood and the applicants’ real estate agents between
November 30, 2018 and May 23, 2020. All are included here as Attachment 4.

On February 25, 2020, the Zoning Officer approved AUP #2018-0174 at the subject
property to legalize the existing accessory building, trellis, hedge and to establish a front
yard parking space under Reasonable Accommodations for fair access to housing. The
request to add a 3 ft. lattice over the existing 6 ft. tall boundary fence was denied,
because the survey showed that the existing fence is located outside the applicant’s lot
boundaries, on the neighbor/appellant’s lot.

On March 17, 2020, the appellant, who lives to the south of the subject lot, filed an
appeal of the Zoning Officer’s decision to the ZAB. As described in the June 11, 2020
ZAB Staff Report, the appeal listed four main appeal points regarding the front yard
parking space, accessory building, trellis and hedge. Appeal point 1 (objection to the
approval of the front yard parking space under BMC’s Reasonable Accommodation
Section) discussed concerns regarding safety, detriment to economic value of the
appellant’s property and insufficient proof of disability. This appeal point also inquired
about “on-street parking” as an alternative to the front yard off-street parking space and
the “no-legal-parking status” options that were initially presented to the applicants by
staff in regards to the front yard parking space. Appeal point 2 (objection to the approval
of the accessory building) discussed issues around detrimental shadow impacts, noise,
lack of site visit by staff, and the detrimental impacts on the prospective economic value
of the appellant’s property due to an unpermitted accessory building on the neighboring
lot. Appeal point 3 (objection to the approval of the trellis), discussed issues around the
construction of trellis adjacent to the appellant’s garage and expressed concern
regarding future access to the appellant’s garage for maintenance. Appeal point 4
discussed issues regarding the hedge, its height and fence maintenance issues in the
future.

At the June 11, 2020 ZAB hearing Staff Report for the appeal, staff responded to all of
the appeal points (see Attachment 4) and recommended that the ZAB dismiss these
appeal points because: the Zoning Officer was able to make non-detriment findings for
the accessory building, trellis, hedge and front yard parking space; and the appellant
had not provided evidence to suggest that the Zoning Officer was incorrect in making
those non-detriment findings.

At that hearing, ZAB members discussed the issues around the addition of the
proposed 3 ft. tall lattice to the existing fence that was denied; the 6 ft. tall fence newly
installed by the appellant; and the appeal points related to the approved AUPs
including: 1) hedge 2) trellis 3) accessory building and 4) front yard off-street parking
space.
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For reference, the ZAB discussion was recorded’ and the captioner’s record is provided
as Attachment 5 to this report.?2 The following is a summary of the ZAB’s discussion on
the fence and all the four appeal points:

Fence: The ZAB asked a few clarifying questions regarding both the existing and
the newly-installed fence. Staff clarified that the AUP application included a request
to add a 3-ft. lattice above the existing 6 ft. tall boundary fence (resulting in a 9 ft. tall
fence) and that this request had been denied by staff because the existing fence is
located outside the applicants’ lot boundaries. Additionally, staff’'s presentation
included imagery and information about a second 6-ft. tall fence that had been
recently installed by the appellant. Staff explained that this new fence, which is a
horizontal extension of the existing 6-ft. tall boundary fence, separates the proposed
front yard parking space on the applicant’s lot from the appellant’s lot in the front
setback. The appellant argued that the new fence will make it difficult for a car in the
applicant’s driveway to see pedestrians while backing up and therefore makes the
front yard parking space an unsafe condition. The ZAB determined that safety is not
an issue for the front yard parking space despite the newly installed fence.

Hedge: Regarding the hedge, a ZAB member asked the appellant to clarify the
reasons for his objection to the hedge and noted that considering that the hedge is
located to the north of the appellant’s lot, it will not have shadow impacts on the
appellant’s lot. The appellant stated that the 14-ft. tall hedge is like a wall, creating a
feeling of enclosure around his property. He also added that because the hedge is
leaning over on the fence, it will be damaging his fence. The ZAB asked the
applicant to explain why the hedge needs to be 14 ft. tall. The applicant answered
that the hedge height is currently only 10 ft., but the 14 ft. maximum height leaves
room for additional growth which also allows for some extra time to find a pruner
during times such as the pandemic. In addition, the hedge provides privacy and
screening of the neighbor’s property, which they believe to be unattractive. During
the ZAB hearing, the applicant expressed that she was willing to keep the hedge
height closer to 10 ft. However, the applicants later decided to appeal the ZAB'’s
determination to reduce the maximum height to 11 ft.

Two neighbors spoke in support of the project and testified about the under-
maintained state of the appellant’s property. They noted that, in contrast, the
applicant has been improving their property and has not disturbed the peace of the
neighborhood, rather they believe that these improvements have been beneficial to
the neighborhood.

One ZAB member asked the ZAB secretary to explain how common it is to receive
an application for a 14-ft. tall hedge or fence. The ZAB secretary responded by
noting that he is aware of instances in the hills overlay, where there are grade
differences or privacy concerns. The ZAB Secretary added that hedge tend to be

"June 11, 2020 ZAB recording, http://berkeley.granicus.com/MediaPlayer.php?publish_id=f43f2282-
b02a-11ea-888f-0050569183fa

2 Discussion in this report are paraphrased from the Captioner’s Record, Attachment 5.
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more acceptable since they are considered more of a green screen, whereas 12 to
14-ft. tall fences and walls would be less likely to be approved. Another ZAB
member commented that since the applicant agreed that 10 ft. is adequate for
screening purposes, he would support a 10 ft. to 12 ft. tall hedge with attempts to
keep it to 10 ft. The ZAB Chair clarified that this condition can be included in the
motion, however, a maximum height is required. Consequently, the ZAB member
decided to choose 12 ft. as the maximum height. Ultimately, the ZAB determined
that a 14 ft. height is too high for even a “green” fence and amended the Condition of
Approval to limit the height to 11 ft. to allow for some growth above the existing
conditions.

o Trellis: The ZAB asked clarifying questions from the staff regarding the trellis. The
appellant expressed that he is objecting to the trellis built up against his garage
because of a possible inability to access the side of the garage for maintenance. He
added that plants have grown in that area all the way up to the garage roof that
prevents access. One of the ZAB members noted that the pictures do not show any
planting growing over the trellis, adjacent to the appellant’s garage. The applicant
stated that the trellis’s posts are 22 inches away from the garage. It is only the trellis
roof that is 3 inches away from the appellant garage’s roof. Eventually, the ZAB
determined that the appellant’s garage is accessible for maintenance even with the
trellis built adjacent to it.

e Accessory building: The ZAB asked the appellant if the accessory building is
impacting the use of his property negatively. The appellant responded that the
accessory building’s non-conformity impacts his property in a negative way because
“it makes his property non-conforming.” The applicant noted that the accessory
building is located at the south-west corner of the lot abutting the other neighbor’s lot
at 1327 Hopkins Street and not the appellant’s lot at 1333 Hopkins Street.
Furthermore, it cannot possibly cast shadows towards the south where the
neighboring lots are located.

¢ Front yard parking space: The appellant expressed concern for visibility from the
parking space especially with the newly-installed fence (by the appellant). He
mentioned that the only evidence of a disability on the part of the applicant at 1346
Ordway is a temporary disability factor (not a permanent one).

In response to the appellant’s claim for lack of evidence for disability, the applicant
responded that the appellant is not aware of the full nature of the disability and
would like to preserve their privacy by not disclosing that information to the public;
however, as part of the AUP application, they have provided sufficient proof of
disability for staff. She added that her medical condition is degenerative and “having
to walk from a parking space whether from the curb or down the street carrying
heavy bags of groceries and their 4-year-old daughter would be untenable.” In
response to the safety concerns brought up by the appellant, the applicant stated
that they have not had any problems spotting pedestrians as they slowly pull out of
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their driveway, and several other properties in the neighborhood have the same front
yard parking condition as well.

One ZAB member commented that in cases where the driveway is too narrow, it
makes sense to have the off-street parking space in the front yard and that the
safety is not an issue since everyone backs out of their driveways. In response to
appellant's comments about lack of proof for disability, another ZAB member noted
that he is confident that there is basis for staff's decision in allowing for a front yard
parking space under Reasonable Accommodations.

ZAB Action

A motion was made to approve the application with the hedge’s maximum height set
at 12 ft. A friendly amendment was suggested to limit the height to 10 ft. A
compromise was reached to approve a maximum hedge height of 11 ft.

With the addition of this Condition of Approval, the ZAB was satisfied that the
appellant’s concerns were addressed.

ENVIRONMENTAL SUSTAINABILITY
The project approved by the ZAB is in compliance with all state and local environmental
requirements.

RATIONALE FOR RECOMMENDATION

The issues raised in the appellant and applicants’ letters, and staff’'s responses, are as
follows. For the sake of brevity, the appeal issues are not re-stated in their
entirety. Please refer to the attached appeal letter (Attachment #2: Appellant’s Appeal
Letter and Attachment #3: Applicant’s Appeal Letter) for the full text.

Neighbor Appellant’'s Appeal Issues and Staff Response:

Issue 1: Appellant alleges that there was no discussion on the legal authority, the
evidence in the record; and appellant was denied any opportunity to
respond to and/or rebut evidence. It was an unfair and biased process for
the following reasons:

A. There was no discussion as to why the Zoning Officer withheld the fact
that tree and hedges are a fence;

No attempt was made to confirm the true property line;

No explanation as to why applicants were not required to follow Code
Enforcement until the AUP application had been approved,;

No explanation as to why Zoning did not conduct a site visit; and

The questions raised by the board members begs the question
whether appellant’s appeal point were fully read and considered.

mo O
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Staff Response to Item A: Staff stated that the Ordinance considers a hedge as a fence
during the discussion at the ZAB hearing. The captioner’s record including that
information is provided as Attachment 5.

Staff Response to Item B: A survey was submitted as part of the AUP application and
the City’s GIS map do not show the south-west part of the applicant’s lot abutting the
appellant’s lot.

Staff Response to Item C: If the applicant exhibits good faith in submitting for the
required permits, the conditions can stay “as is” until after the AUP is finalized unless it
is a health and safety issue. The applicants applied for the required AUPs; they are
entitled to a fair chance to legalize unpermitted buildings and structures under a permit
they are entitled to ask for.

Staff Response to Item D: As previously addressed in the June 11, 2020 ZAB Staff Report
(Appeal Issue 2.C, Page 15), adequate documentations were provided in plans,
elevations and photographs to determine the conditions on the property and the
neighborhood.

Staff Response to Item E: The staff report including applicant’s appeal points and staff
responses were reviewed by the ZAB.

Issue 2: Appellant alleges that the results reached by the ZAB constitutes denial of
due process and is inconsistent with Berkeley Municipal Code for the
following reasons:

Appellant was denied an opportunity to be heard and to respond to the
evidence and/or inconsistent statements presented against him. He was
allowed to speak for five minutes and his phone line was muted when the
five minutes expired.

Staff Response: The ZAB Public Hearing procedure allows the appellant and the
appellant to speak for five minutes, after which members of the public may make
comments. Following that, the ZAB closes the public hearing and commences board
member comments.

Issue 3: Appellant alleges that the hearing was an unfair and biased process for
the following reasons:

A. The City’s Zoning Officer was prejudiced toward the appellant and
gave favor to the applicant. The Zoning Officer had multiple Ex Parte
communications with the applicant;

B. The ZAB’s ultimate decision was an extension of the Zoning Officer’s
[unfair and biased] recommendation to approve the AUP;

C. The Zoning Officer failed to fully inform the board that the non-
conforming conditions being applied for were illegally constructed and
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non-conforming conditions are affecting the appellant’s property rights;
and

D. The Zoning Officer failed to fully inform the Board of the City’s Code
Enforcement Unit’s Notice of Violation and Administrative Warning
issued to applicants.

Staff Response to Item A: Staff communicated with the applicants and the appellant via
emails and phone calls as a regular way of communication, which is common practice
with all AUP applications. Staff communications of this kind do not qualify as ex parte;
only the ZAB members are limited in how they communicate with applicants and
appellants.

Staff Response to Item B: The Zoning Officer's recommendation is based on the ability
to make non-detriment finding per the Zoning Ordinance. The ZAB also conducted a
neutral hearing and deliberated based on all of the evidence including the Staff Report,
Appeal Letter, testimony and the findings.

Staff Response to Item C: The staff report and presentation clearly st