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INFORMATION CALENDAR 
May 18, 2010 

To: Honorable Mayor and Members of the City Council 

From: Phil Kamlarz, City Manager 

Submitted by:  Christine Daniel, Deputy City Manager 

Subject: Summary of Costs Related to the Initiative Ordinance Enacting New 
Requirements for the City Council and Rent Stabilization Board and Boards 
and Commissions Relating to Agendas and Meetings, Requiring Additional 
Disclosure of Public Records, and Creating a New Commission 

INTRODUCTION 
The initiative petition entitled “Initiative Ordinance Enacting New Requirements for the 
City Council and Rent Stabilization Board and Boards and Commissions Relating to 
Agendas and Meetings, Requiring Additional Disclosure of Public Records, and 
Creating a New Commission” is currently in circulation in the City of Berkeley.  At the 
request of the Agenda Committee on April 26, 2010 this report has been drafted to 
summarize, in brief, the fiscal impact of the initiative and its effect on the operations of 
the City government.   

 
CURRENT SITUATION AND ITS EFFECTS 
On February 5, 2010, a citizen group submitted a Notice of Intent (NOI) to circulate a 
Charter Amendment petition and requested a Title and Summary from the City Attorney.  

On February 18, 2010, the citizen group withdrew the Charter Amendment and 
submitted a NOI to circulate an initiative ordinance petition and requested a Title and 
Summary from the City Attorney.  

The Title and Summary was provided to the proponents on March 15, 2010.  The 
proponents also submitted their petition for review by the City Clerk on March 15, 2010.  
The proponents published the Notice of Intent (NOI) to Circulate and Title and Summary 
in the Daily Cal on March 19, 2010 and the petition is currently circulating. 

The petition must contain 2,779 valid signatures to be placed on the November 2010 
ballot.  In order to place the measure on the November 2010 ballot, the City Clerk has 
indicated the signatures would need to be submitted by the beginning of May 2010 to 
allow for sufficient time for verification and certification to the Council.  As of May 11, 
2010, the petition sections have not been filed with the City Clerk Department for 
verification.   
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FISCAL IMPACTS OF POSSIBLE FUTURE ACTION 
It is estimated that the cost impacts of the initiative petition, should it become law, are 
approximately $35,000 for one-time items and $2,000,000 for ongoing, annual costs.  
The costs of complying with the proposed ordinance would largely be paid by the 
General Fund. 
 
Beyond the monetary considerations, the redirection of staff resources away from 
current functions in order to meet new obligations imposed by this proposed ordinance 
could significantly affect the level of service that the City is able to provide to the 
community unless other resources are provided to support the requirements of this new 
set of regulations. 

Because this is an initiative petition for an ordinance rather than a Charter Amendment, 
it would not apply to the Redevelopment Agency or the Housing Authority unless they 
choose to adopt its provisions.  When the impacts on those bodies are factored in, the 
costs of the new requirements will be substantially higher than indicated above.  

 
BACKGROUND 
The initiative ordinance would impose new mandates on the City Council, the Rent 
Stabilization Board, the Board of Library Trustees and other Berkeley boards and 
commissions (including private corporations and entities subject to the Brown Act such 
as the Community Energy Services Corporation and the Berkeley Alliance) relating to 
the process for drafting agendas and conducting meetings and disclosing records, and 
create a new commission responsible for enforcing these requirements.   
 
None of its provisions could be amended except by the voters, except for modifying the 
length of time members of the public may speak at meetings of Legislative Bodies. 
 
Below is a brief description of some of the significant impacts of the proposal. 
 
 
Agenda Process 
The initiative ordinance would lengthen the agenda preparation and agenda packet 
distribution process and prohibit any items being added to the agenda or any revised 
reports after the 11th day prior to a meeting.  The public would be granted the ability to 
place items on the agenda, and any placement and consideration of urgent items would 
be limited to special meetings. 
 
By requiring the agenda packet to be distributed earlier in the agenda process, citizens 
and officials will have more time to review the agenda items and supporting materials 
that will be discussed and acted upon during the meeting. 
 
The initiative ordinance would enact the following two modifications to the agenda 
process which could pose particular impacts on the City Council’s ability to take timely 
action on agenda items.  
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 Public May Add Items to Council Agenda. An unlimited number of items may be 
added to the agenda through a petition process.  The public may place an item 
on the Council Agenda by collecting 100 signatures from Berkeley residents, or 
on a Commission agenda with 50 signatures.   These signatures would have to 
be verified by the City Clerk Department, but there is no age limit on the signors, 
and verifying residency is a much more difficult process than verifying registered 
voters, especially for minors.  

 Prohibition on Emergency Agenda Items. The proposed ordinance would 
effectively prohibit emergency items that are otherwise allowed by law, thereby 
limiting the City’s ability to react to emergent circumstances. While the proposed 
ordinance permits the calling of emergency meetings as permitted by the Brown 
Act, it does not provide for emergency items at regular meetings, thus requiring a 
separate, new meeting, with its own Agenda process in order to allow the Council 
to respond to an emergency.  

 
Meeting Procedures 
Under the initiative ordinance, public comment would be expanded to three minutes per 
speaker on each item.  The new mandated hearing procedures in land use, zoning, 
building and landmarks appeals would also significantly expand the time granted to 
appellant and applicants and require that final decisions by the legislative body be 
delayed to the next subsequent meeting. 
 
If any perceived violation of the ordinance is brought forth during a meeting, the 
proceedings would be suspended while such allegations are resolved. The proposed 
ordinance mandates additional public notification for grant applications, funding, 
ordinance changes, or rights transfers regarding land use matters.  
 
The initiative ordinance would require all Legislative Bodies that conduct closed 
sessions, immediately following the end of a closed session to report in open session 
describing matters reached either by consensus or voted upon, and the results of such 
votes, whether approved or not, followed by a re-vote in full view of the public, even 
when no action is taken and disclosure is not required by law.  
 
The ability to call special meetings, including closed sessions, would be limited under 
the initiative ordinance. 
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Additional provisions include:  
 Adjourn to New Location if Over Capacity. A legislative body would be required to 

adjourn a meeting to a larger venue, or to cancel and reschedule a meeting, if 
the number of people who want to attend is larger than can be accommodated in 
the room where the meeting is held. This can result in important items of 
business not being completed because a large number of people want to speak 
on some other item. This could cause legal problems or have legal 
consequences by preventing a timely decision (e.g., on a zoning matter or 
appeal).  This is a major change in how legislative bodies operate that can have 
many practical consequences.  For instance, it would be very challenging, if not 
impossible, to re-establish the television broadcast and captioning functions at a 
new location with the immediacy required to continue the meeting in a timely 
manner. Additionally, adjourning the meeting to a new location, which must be 
ADA accessible, with no prior notice could create a hardship for members of the 
public already in attendance, many of whom use public transportation.  Persons 
with disabilities who must make special arrangements for transportation would be 
particularly affected by this requirement.  Thus as a practical matter, this 
provision will require cancellation of meetings rather than adjournment to a new 
location.  

 Broadcast Requirements.  The requirements of the proposed ordinance are 
similar the current policies of the City.  Council, Redevelopment Agency, Rent 
Board, and ZAB are all currently broadcast live.  Given sufficient resources, the 
City may also enable Planning, Landmarks, and HAC to broadcast live.  The City 
currently captions all meeting broadcasts.   

 Expanded Public Comment. The proposed ordinance would expand the time 
permitted for public comment by allowing speakers three minutes on each action 
and consent calendar item. On items where there are over ten speakers this 
would effectively triple the amount of time for comment.  This could significantly 
lengthen Council meetings. 

 Presentation Tools for the Public. The proposed ordinance requires the City to 
provide presentation tools to members of the public if requested 5 business days 
in advance.  This will allow speakers to present visual aids during their allotted 
speaking time.  

 Alert System. This new provision would allow any member of the public who 
believes a violation of the proposed ordinance has occurred to submit an “Alert” 
to the secretary (or Clerk) of the legislative body.  If filed during the meeting, the 
City Attorney or parliamentarian would be required to decide what action to take.  
The “Alert” would also be referred to the Enforcement Commission for further 
action, and the Commission would place its report on the agenda of the 
legislative body. This could considerably lengthen meetings, as well as impair 
legislative bodies in the management of their agendas and the conduct of their 
proceedings, while the parliamentarian or City Attorney determines what advice 
to give the legislative body in response to an Alert. This would require additional 
staffing at meetings of boards and commissions that are typically staffed only by 
a single secretary so that the additional staff person could respond to Alerts.  
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 Additional Requirements for Closed Sessions. The proposed ordinance would 
require disclosure of how Council members vote when no final action is taken in 
a closed session. This could interfere with the frank discussion of legal issues 
and risks, as well as impair the Council’s ability to provide guidance to the City 
Attorney about how to seek resolution of a specific matter which has not yet been 
resolved. In addition, the new requirement that certain types of closed session 
actions that are already required to be disclosed, be voted on again in open 
session would lead to uncertainty if the vote were to change materially.  
Moreover, discussion of certain issues in open session, such as the City’s 
likelihood of winning or losing a case, the relative merits of competing theories, 
etc., would seriously prejudice the City’s litigation position.  

 Limits the Ability to Call Special Meetings. This new restriction will curtail the 
Council’s ability to call special meetings and special meetings, by definition 
include closed sessions.  Only in extreme cases where a matter must be heard 
before the next regular meeting and the delay would do “irreparable harm” to the 
City, may a special meeting be called. This requirement would eliminate the 
Council’s ability to hold closed session meetings on subjects that do not meet the 
“irreparable harm” standard, such as labor negotiations, personnel issues, and 
public liability.   

 
 
Records 
The initiative ordinance would require regular agenda reports regarding regional 
activities affecting Berkeley.  This applies to elected officials, legislative aides, and City 
staff when that person acts as a representative of the City at any meeting (in-person or 
by phone) with any local, regional, state or national agency. 
 
The City currently posts online 11 of the 16 documents which are required to be posted 
by the proposed ordinance (City Charter, Municipal Code, General Plan and Area 
Plans, Zoning Ordinance, Landmarks Preservation Ordinance, Citizen’s Guide to Public 
Information, Records Retention Schedule, Council Rules of Procedure, Commissioner’s 
Manual, Conflict of Interest Code, Agendas and Minutes of Legislative Bodies). Of the 
five that are not posted, two are new documents that do not currently exist (Sunshine 
Ordinance, Records Index), and one is the Building Code, which cannot be posted by 
the City since it is proprietary.  The remaining two documents are appointment 
calendars and Form 700s, which are discussed below. 
 
Electronic posting of Form 700 – Statement of Economic Interest Forms on the web is 
also required by the proposed ordinance.  The Form 700s for all members of legislative 
bodies (which includes all boards and commissions), the City Manager, the Rent Board 
Program Director and all department heads would be posted.  These forms are currently 
on file in the City Clerk Department and available for public viewing. Posting them on 
the web would facilitate easier review by the public. 
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It would also require timely disclosure of a greater number and range of documents, 
including some attorney-client communications, personnel records except as exempted 
by state or federal law, staff drafts and memoranda, and contractor/vendor financial 
information after proposal closing but before contracts are executed.  
 
Under the proposed ordinance, contributions to the City of $100 or more would require 
Council approval.  The City’s current practice of requesting Council authorization to 
accept donations is similar to the requirements of the proposed ordinance. 
 
Lobbyists would be defined to include all persons paid to influence City policy, including 
employees of nonprofit organizations, and require their registration.   
 
Some of the major specific changes are as follows:  
 

 Department Head and Elected Official Calendars Posted to the Web. All City-
related meetings (time, date, and place) including all meetings and conferences 
(including by telephone) must be listed on calendars that would be posted on the 
City’s website weekly. This requirement applies to all elected officials, the City 
Manager, the City Attorney, the Library Director and Trustees, the Rent Board 
Director, and all City department heads. It is not clear if this requires calendars to 
be posted in advance or after the fact. The ambiguity of this requirement, as well 
as the need to respond to events as they develop – which can render calendars 
moot – could lead to a proliferation of legal challenges, for which the remedy is 
unclear, although in all cases where a petitioner prevailed the City would be 
liable for attorneys’ fees.  

 Waiver of Numerous Exemptions. Various provisions would eliminate the City’s 
ability to withhold documents under the California Public Records Act’s 
deliberative process privilege and balancing tests. This could severely limit the 
staff’s ability to frankly evaluate proposals and courses of action and give the 
Council its best professional advice, contrary to the purpose of this exemption.  
In addition, the proposed ordinance would waive the attorney-client privilege 
between the City Attorney and staff and between the City Attorney and the 
Council, as to virtually all privileged communications. Thus, for instance, legal 
advice advising a settlement of a damage claim because it is particularly 
advantageous to the City would be public. Opposing counsel would no doubt 
routinely request such communications, and thus be in a better position to 
evaluate a proposed settlement than the Council. The result would be an 
unknowable but significant increase in settlement amounts. Similarly, disclosure 
of confidential legal advice on legislative or administrative matters would likely 
have a significant chilling effect on the Council’s ability to achieve City goals and 
policies. The City Attorney frequently gives the Council legal advice on legislative 
and administrative matters, such as lawsuits, possible legal challenges to 
proposed legislation, etc. Such advice must be honest and give the Council a full 
picture of the risks of a proposed course of action. Disclosing that advice would 
give adverse parties an incalculable litigation advantage.  
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 Disclosure of Confidential Personnel Records. This provision would require 
disclosure of all “personnel records” except those that are “exempt from 
disclosure under State or Federal law.” While this provision does not require the 
City to violate employees’ privacy rights, it would presumably include disclosure 
of correspondence related to all employee disciplinary matters, unless this 
section is construed to allow the City to make the determination of whether to 
withhold a document.  Additionally, this provision could be construed to require 
disclosure of documents generated during confidential “meet and confer” 
negotiations with Labor Unions. 

 Requires New Non-Proprietary Formats for Electronic Information. The proposed 
ordinance would limit the City to certain non-proprietary software formats. This 
could require the City to abandon or invest in modifying many third-party systems 
currently used to provide public access to information.  Replacing, upgrading, or 
otherwise revising all such systems could require significant expenditure to 
support purchasing new base software, adding peripheral software, or hiring new 
staff to develop new systems in-house. 

 
New Commission 
The initiative ordinance would create a new commission that would have the power to 
sue the City, and would require suspension of Council actions when violations are 
alleged. The commission could appoint and terminate its own members under certain 
circumstances and commissioners would be exempt from term limits. The City would be 
required to provide staff and legal counsel to the commission. The commission would 
be exempt from procedural requirements applicable to other Legislative Bodies under 
certain circumstances. 
 
Some of the particular provisions pertaining to the new commission are as follows: 

 Separate Counsel for the Commission. The proposed ordinance would 
essentially require the City to retain independent counsel for the Commission, at 
the City’s expense. However, this attorney’s client would be the commission, not 
the Council or any other City entity or officer. Thus, he or she could only be 
supervised by the commission, and any litigation filed by the commission would 
be controlled by it rather than the Council, contrary to the City Charter. Moreover, 
the commission’s legal budget would not be subject to the Council’s control, 
because the commission would have first priority over the City Attorney’s budget 
for its counsel, and the Council in any event would be compelled to ensure the 
City’s legal affairs are taken care of, regardless of how much the commission 
draws from the budget.  

 Authority to Sue the City. The proposed ordinance would grant the Commission 
authority to sue the City and the City Council.  A constituent body normally does 
not have standing to sue the entity of which it is a part, and such authority is not 
normally granted. This provision also appears to violate the Charter, which grants 
to the Council the authority to manage litigation and represent the City. 
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 Authority to Determine Council or Commission Violated Ordinance.  The 

proposed ordinance would elevate the commission over the Council with respect 
to certain types of issues, contrary to the Charter. While the City Council may 
overturn a Commission decision on appeal, the Commission may then “review 
the [Council’s] decision to determine further action.” It is not clear what this 
means, but it seems to refer to the Commission’s authority to file suit against the 
City (Council). At a minimum, this could lead to a multiplicity of ongoing 
proceedings. It should be noted that litigation filed by the commission against the 
City would be at the City’s sole expense – the City would be required to pay not 
only for its own defense, but also for the prosecution of such litigation by the 
commission. 

 
 
CONTACT PERSON 
Christine Daniel, Deputy City Manager, 981-7000 
 
Attachments 
1: Request for Title and Summary and Initiative Petition 
2: City Attorney Title and Summary 
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