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Demolition Diagram
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Proposed North Elevation - Left Side Proposed West Elevation - Front

Proposed South Elevation - Right Side Proposed East Elevation - Rear

Wall demolition Notes:

Total wall area: 1,921 s.f.
Total wall removed:    520 s.f. (existing and new openings)
Percentage removed: 27.1%
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Planning and Development Department 
Land Use Planning Division 

1947 Center Street, Second Floor, Berkeley, CA  94704    Tel: 510.981.7410    TDD: 510.981.6903    Fax: 510.981.7420 
E-mail: planning@cityofberkeley.info

PROOF OF SERVICE 

DATE:  December 20, 2021 

TO: Whom It May Concern 

FROM: Melinda Jacob, OSII 

SUBJECT: USE PERMIT #ZP2021-0001 – 1643-1647 CALIFORNIA STREET 

I, the undersigned, certify that I am employed in the City of Berkeley, County of Alameda, 
California; that I am over eighteen years of age; that I am not a party to the within action; 
and that my business address is 1947 Center Street, Berkeley, California 94704.  On this 
date, I served the following documents: 

ZONING ADJUSTMENTS BOARD NOTICE OF DECISION 

On the parties stated below by placing true copies thereof in sealed envelope(s) 
addressed as shown below by the following means of service: 

Sundeep Grewal 
Studio G+S Architects 
2223 Fifth Street 
Berkeley, CA 94710 

Ido & Tamar Oppenheimer 
1643 & 1647 California Street 
Berkeley, CA 94703 

By First Class Mail - I am readily familiar with the City's practice for collecting and 
processing of correspondence for mailing.  Under the practice, the correspondence 
is deposited with the U.S. Postal Service on the same day as collected, with First 
Class postage thereon fully prepaid, in Berkeley, California, for mailing to the 
addressee following ordinary business practices. 

By Personal Service - I caused each such envelope to be given to the City of 
Berkeley mail service person to personally deliver to the office of the addressee. 

I declare under penalty of perjury that the foregoing is true and correct.  Executed on 
December 20, 2021 at Berkeley, California. 

Melinda Jacob, OSII 
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Jacob, Melinda

From: Zoning Adjustments Board (ZAB)
Subject: FW: The HAA as applied in the December 9 ZAB hearing

From: Anna Cederstav AIDA <acederstav@gmail.com>  
Sent: Monday, December 27, 2021 10:31 PM 
To: Zoning Adjustments Board (ZAB) <Planningzab@cityofberkeley.info>; Armour, Nicholas 
<NArmour@cityofberkeley.info>; Adam Safir <cederfir@hotmail.com> 
Subject: The HAA as applied in the December 9 ZAB hearing 

WARNING: This is not a City of Berkeley email. Do not click links or attachments unless you trust the sender and know the content is 
safe.  

To whom it may concern: 

These comments are in reference to the December 9, 2021 ZAB hearing, in which the ZAB voted unanimously to approve 
a project proposed for 1643-47 California street in Berkeley.  We would like to request reconsideration of that decision 
for multiple reasons, the most important being what we see as a potentially incorrect application of the Housing 
Accountability Act (HAA).  If posted as decided at the ZAB hearing, we plan to appeal this decision to the City Council, 
but we believe it is in the City’s best interest to resolve this matter and reconsider the project before it is allowed to 
reach that level.  We are therefore submitting some of our comments about this process and decision in advance of any 
appeal. 

In short, the decision made, if allowed to stand, threatens all of zoning in Berkeley and significantly reduces the power of 
the City to protect the character of its neighborhoods, as well as the availability of lower income housing within those 
neighborhoods.  The City’s interpretation of the law and the ZAB decision made based on that interpretation is entirely 
counter to the intended purposes of the HAA (to address the housing crisis and particularly the lack of affordable homes 
at below market rates in California) and could promote massive development of luxury housing in Berkeley, all but 
eliminating affordable residences in the City.  That’s because under the current interpretation, there would be no way for 
the city to stop property owners from enlarging their homes and building to the max limitations of their property –
regardless of whether or not their properties comply with existing zoning regulations.   

The project proposed for 1643-47 California is on a site where an original duplex was illegally converted by the project 
proponents from two one-bedroom units into one single-family residence long ago, and which has been owner occupied 
as such for decades.  The proponents now seek to expand the building from a total of 1,342 to 3,763 square feet by 
reconverting it into a duplex, not creating any new units in the building but rather reducing the size of one unit to a 
smaller apartment (501 sq ft.), and massively increasing the size of the other unit to become an enormous 5-bedroom, 
4-bathroom unit including a home gym (3,262 sq ft. total).

The project in question is – as stated in the staff report – “non-conforming for lot coverage, density, and yards” and 
“does not comply with the applicable, objective zoning standards.” Nevertheless, the ZAB decided to approve the 
project over the strong objections of adjacent neighbors and without even considering requiring modifications such as 
lowering the building height or reducing the amount of square footage to be added.   

It was evident during the hearing that the ZAB made its decision in large part because it felt forced under the HAA to 
approve any project that increases housing availability – defined at one point in the discussion as being the units, 
number of bedrooms, or square footage in the development.  The ZAB also felt it could not require modifications 
because there are not yet objective standards that have been passed by Berkeley for implementing the HAA.  

Further, it was clear at the hearing that the ZAB had little prior experience in applying the law; one ZAB member noted 
that this was the first time they were asked to review this kind of project with the HAA being in force. At one point, a 

Attachment 5 - Administrative Record 
Page 260 of 274

ATTACHMENT 5 - Administrative Record 
Page 321 of 727



2

section from a memo from the city attorney that much of the ZAB did not seem to fully understand was used to suggest 
that the ZAB had no option other than to vote to approve the project. 

The process of consideration and review of this project and the decision made by the ZAB sets a dangerous precedent 
for zoning and housing development in Berkeley and should not be allowed to stand.   If the decision made is upheld 
without further consideration as to the applicability of the HAA, then in effect no future expansion project in Berkeley 
could be denied because all such projects are likely to request an increase in units, bedrooms, or square footage.  This is 
clearly not the intent of the law.   An interpretation of the law along these lines would contravene the HAA in that it 
would force the city to permit all proposed housing expansions up to the maximum size allowable for the lot even when 
zoning standards are being violated.   The result would be one in which all small – and thus affordable and lower income 
– housing in Berkeley would eventually disappear.

Our reading of the HAA and experience during the ZAB meeting highlights the following inconsistencies, among others. 

1) The HAA states that a preliminary housing development application is to be considered complete when the 
applicant has provided information including “The number of proposed below market rate units and their 
affordability levels” (Section 65941.1.10). This requirement exists because the restrictions placed on 
cities via the HAA apply largely in cases where the proposed development is intended for “very 
low, low, medium or moderate income housing.” (Section 65589.5(d)) We saw no information in the 
application for this project indicating that there has been a discussion as to whether or not the proposed project 
falls into these categories of affordable housing.
2) The city staff report to the ZAB, in section B “Housing Accountability Act Analysis” suggests that the ZAB can 
only deny approval of a project if there is a finding of significant adverse impact on public health, and no feasible 
way of mitigating such impact.   However, a close read of the law, shows that these conditions ONLY 
APPLY in the event of a “housing development project, …, for very low, low-, or moderate-income 
households, or an emergency shelter” (Section 65589.5(d))
3) Given the above limitation related to the affordability of the housing to be developed, the city should assess
whether the proposed development fits into an affordable housing category prior to deciding whether this
section of the HAA applies.   There are two ways for a housing development to qualify under the HAA (Section
65589.5 (h) (3, 4); either 20% of the units to be developed must constitute low-income housing and be
guaranteed to be maintained as such for at least 30 years, or 100% of the units to be developed must fall in the
category for moderate income housing.  The law provides specific guidance as to how to make these
determinations based on recent local income data.  Considering the units proposed in this project, we do not
see how either of these two conditions could possibly be met for the proposed project, nor do we see any
evidence of the city having tried to make the determination.  The proponents also explicitly state that they
intend to continue using the building as their personal residence and for their son.
4) Assuming that the above affordable housing requirements are not met by the project, the section of the 
law cited in the staff report as limiting the rights and power of the city does not apply to this project.  The only 
other limitations the HAA places with respect to approval for housing developments are delineated in section 
655589.5 (j).   The staff report to the ZAB clearly states that “the proposed project does not comply with the 
applicable, objective zoning standards.”   Therefore, it is only subsection 2 of section J that applies in this case:

(2) (A) If the local agency considers a proposed housing development project to be inconsistent, not in 
compliance, or not in conformity with an applicable plan, program, policy, ordinance, standard, 
requirement, or other similar provision as specified in this subdivision, it shall provide the applicant with 
written documentation identifying the provision or provisions, and an explanation of the reason or 
reasons it considers the housing development to be inconsistent, not in compliance, or not in conformity 
as follows:

(i) Within 30 days of the date that the application for the housing development project is determined to 
be complete, if the housing development project contains 150 or fewer housing units.

5) The above suggests that – rather than believing it has to feel forced to approve this project -- the only thing
the city would need to comply with the HAA in this case, is to a) request affordability data on the project to be 
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able to consider the project complete and   b) assuming the low to moderate income limitation doesn’t apply to 
the project, issue a finding as to why the project is not in compliance with current applicable objective zoning 
standards within 30 days of the project proposal being deemed complete.  There is no reason for the ZAB or City 
to feel it must approve the project. 
6)  The staff report also suggested that if it chose to do so, there is nothing that hinders the ZAB from requesting 
“modifications to the project to mitigate impacts or avoid specific adverse impacts on surrounding properties, so 
long as the project is not approved at a reduced density.”   That fact doesn’t mean that the ZAB has to approve
the project, again considering that the property already fails to meet the zoning standards.
7) Further, during the hearing, it was suggested that the law should be interpreted to mean that cities are 
prevented from requiring that proposed developments reduce the project square footage. This is counter to the 
traditional interpretation of density which is taken to mean number of units.  Applying a definition based on 
square footage or bedrooms for determining density should not be allowed because the purpose of the law – as 
set out in extensive detail in the beginning sections – is clearly to provide AFFORDABLE housing in California, and 
to make sure that cities do not develop in ways that prevent lower income residents from being able to continue 
living there.   Interpreting this law to mean that Berkeley must approve the conversion of a duplex consisting of 
two one-bedroom units into a duplex consisting of a small apartment and a gigantic luxury home clearly runs 
counter to the purpose of the law and sets a dangerous precedent for its interpretation in Berkeley and other 
California cities.
8)  To correctly implement the HAA in the spirit of the law and for the purpose of safeguarding affordable housing
in Berkeley, the City and ZAB should-- rather than approving the conversion of a small, affordable living unit into 
a giant luxury home -- safeguard its right to impose limits on the conversion of affordable units into luxury
properties, as it is fully entitled to do when a project that does not provide very low to moderate income housing 
does not comply with applicable objective zoning standards.

Again, the purpose of the HAA is to increase the amount of affordable housing available in California, and to bring clarity 
and efficiency to permit processes and timelines.  The law should not be interpreted to prevent cities from enforcing 
zoning standards and laws related to projects that do not in any way contribute to – or worse, detract from—the 
provision of affordable or lower income housing. The project in question in fact REDUCES the amount of affordable 
housing in Berkeley and thus should not benefit from the HAA.  

We will appreciate a response to this email as well as to our prior requests for information regarding the December 9 
ZAB hearing and Berkeley City guidance on how to apply the HAA. 

Thank you so much and best wishes for a happy new year! 

-Anna Cederstav
1609 Virginia Street
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Attachment 6

NOTICE OF PUBLIC HEARING – BERKELEY CITY COUNCIL
PUBLIC PARTICIPATION BY REMOTE VIDEO ONLY

ZAB APPEAL: 1643-1647 CALIFORNIA STREET, USE PERMIT #ZP2021-0001

Notice is hereby given by the City Council of the City of Berkeley that on TUESDAY, APRIL 
26, 2022 at 6:00 P.M. a public hearing will be conducted to consider an appeal of the 
decision by the Zoning Adjustments Board to approve Zoning Permit #ZP2021-0001 to: 1) 
create a new lower basement level, 2) construct a new second story, and 3) modify the 
existing duplex layout resulting in a 3,763 square foot duplex on an existing property.

A copy of the agenda material for this hearing will be available on the City’s website at 
www.CityofBerkeley.info as of April 14, 2022. Once posted, the agenda for this meeting will 
include a link for public participation using Zoom video technology.

For further information, please contact Allison Riemer, Project Planner, (510) 981-7433, or 
ariemer@cityofberkeley.info. Written comments should be mailed or delivered directly to the 
City Clerk, 2180 Milvia Street, Berkeley, CA 94704, in order to ensure delivery to all 
Councilmembers and inclusion in the agenda packet.  

Communications to the Berkeley City Council are public record and will become part of the 
City’s electronic records, which are accessible through the City’s website.  Please note: e-
mail addresses, names, addresses, and other contact information are not required, but 
if included in any communication to the City Council, will become part of the public 
record. If you do not want your e-mail address or any other contact information to be made 
public, you may deliver communications via U.S. Postal Service or in person to the City 
Clerk. If you do not want your contact information included in the public record, please do not 
include that information in your communication. Please contact the City Clerk at 981-6900 or 
clerk@cityofberkeley.info for further information.

________________________________

Mark Numainville, City Clerk

Mailed: April 12, 2022

NOTICE CONCERNING YOUR LEGAL RIGHTS: If you object to a decision by the City Council to 
approve or deny (Code Civ. Proc. 1094.6(b)) or approve (Gov. Code 65009(c)(5) an appeal, the 
following requirements and restrictions apply: 1) Pursuant to Code of Civil Procedure Section 1094.6, 
no lawsuit challenging a City decision to deny or approve a Zoning Adjustments Board decision may be 
filed more than 90 days after the date the Notice of Decision of the action of the City Council is mailed.  
Any lawsuit not filed within that 90-day period will be barred.  2) In any lawsuit that may be filed against 
a City Council decision to approve or deny a Zoning Adjustments Board decision, the issues and 
evidence will be limited to those raised by you or someone else, orally or in writing, at a public hearing 
or prior to the close of the last public hearing on the project.

If you challenge the above in court, you may be limited to raising only those issues you or someone 
else raised at the public hearing described in this notice, or in written correspondence delivered to the 
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City of Berkeley at, or prior to, the public hearing.  Background information concerning this proposal will 
be available by request from the City Clerk Department and posted on the City of Berkeley webpage at 
least 10 days prior to the public hearing. 
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