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PUBLIC ADVISORY

THIS MEETING WILL BE CONDUCTED EXCLUSIVELY THROUGH
VIDEOCONFERENCE AND TELECONFERENCE

Pursuant to Government Code Section 54953(e) and the state declared emergency, this
meeting will be conducted exclusively through teleconference and Zoom
videoconference. The COVID-19 state of emergency continues to directly impact the
ability of the members to meet safely in person and presents imminent risks to the health
of the attendees. Therefore, no physical meeting location will be available.

To access the meeting remotely: join from a PC, Mac, iPad, iPhone, or Android device
using this URL: hitps:/us02web.zoom.us/j/82237902987. If you do not wish for your
name to appear on the screen, use the drop-down menu and click on “rename” to rename
yourself to be anonymous. To request to speak, use the "raise hand” icon on the screen.
To join by phone: Dial 1 669 900 6833 and enter Meeting ID 822 3790 2987. If you wish
to comment during the public comment portion of the agenda, press *9 and wait to be
recognized.

The Police Accountability Board and Office of the Director of Police Accountability (ODPA) were

created to provide independent civilian oversight of the Berkeley Police Department. They review

and make recommendations on police department policies, and investigate complaints made by
members of the public against police officers. For more information, contact the ODPA.

1047 Center Street, 5" Floor, Berkeley, CA 94704 TEL: 510-981-4950 TDD: 510-981-6903 FAX: 510-981-4955
Website: www.cityofberkeley.info/dpa/l Email: dpa@cityofberkeley.info




LAND ACKNOWLEDGEMENT

The City of Berkeley recognizes that the community we live in was built on the territory of
xucyun (Huchiun (Hooch-yoon)}, the ancestral and unceded land of the Chochenyo (Cho-
chen-yo)-speaking Ohlone (Oh-low-nee) people, the ancestors and descendants of the
sovereign Verona Band of Alameda County. This land was and continues to be of great
importance to all of the Ohlone Tribes and descendants of the Verona Band. As we begin
our meeting tonight, we acknowledge and honor the original inhabitants of Berkeley, the
documented 5,000-year history of a vibrant community at the West Berkeley Shellmound,
and the Ohlone people who continue to reside in the East Bay. We recognize that
Berkeley's residents have and continue to benefit from the use and occupation of this
unceded stolen land since the City of Berkeley's incorporation in 1878. As stewards of
the laws regulating the City of Berkeley, it is not only vital that we recognize the history of
this land, but also recognize that the Ohlone people are present members of Berkeley
and other East Bay communities today.

AGENDA
1. CALL TO ORDER & ROLL CALL (2 minutes)

2.  APPROVAL OF AGENDA (5 minutes)
3. PUBLIC COMMENT (TBD)

(Speakers are generally allofted up to three minutes, but may be allotted fess time
if there are many speakers; they may comment on any matter within the Board’s
jurisdiction at this time.)

4. APPROVAL OF MINUTES (5 minutes)
Regular meeting of October 25, 2022

5. ODPA STAFF REPORT (5 minutes)

Status of complaints, policy reviews and other items.

6. CHAIR AND BOARD MEMBERS’ REPORTS (5 minutes)
Announcements, updates and other items. -

7. CHIEF OF POLICE’S REPORT (10 minutes)
Crime/cases. of interest, community engagement/department events, staffing,
training, and other items of interest.

8. SUBCOMMITTEE REPORTS (discussion and action) (5 minutes)

Report of activities and meeting scheduling for all Subcommittees, possible
appointment of new members to all Subcommittees, and additional discussion and
action as noted for specific Subcommittees:

a. Controlled Equipment Subcommittee. (Welcome more Board members to join.)
PAB Regular Meeting Agenda

November 9, 2022
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b. Police Chief Process (ad hoc) Subcommittee

9. OLD BUSINESS (discussion and action)
a. Finalize review of draft proposed permanent Regulations for Handling

Investigations and Complaints. (1 hour)

10. NEW BUSINESS (discussion and action)

a. Discussion on the review and recommendation process for the upcoming
Surveillance Technology Ordinance and Drone Use Policy and Acquisition
Report.

b. Discussion regarding the Berkeley Law Police Review Project Agreement.

11. ANNOUNCEMENT BY VICE-CHAIR MIZELL
a. Abrief announcement by Vice-Chair Mizell.

412. PUBLIC COMMENT (TBD)
(Speakers are generally allotted up to three minutes, but may be allotted less fime
if there are many speakers; they may comment on items on this agenda only.)

CL.OSED SESSION

Pursuant to the Court's order in Berkeley Police Association v. City of Berkeley, et al.,
Alameda County Superior Court Case No. 2002 057569, the Board will recess into
closed session to discuss and take action on the following matter(s):

13. PRESENTATION OF RECOMMENDATION({S} REGARDING
COMPLAINT #20 (15 MIN}

END OF CLOSED SESSION

14. ANNOUNCEMENT OF CLOSED SESSION ACTION

15. ADJOURNMENT (1 minute)

PAB Regular Meeting Agenda
November 9, 2022
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Communications Disclaimer '

Communications to the Police Accountability Board, like all communications to Berkeley
boards, commissions or committees, are public record and will become part of the City's
electronic records, which are accessible through the City’s website. Please note: e-mail
addresses, names, addresses, and other contact information are not required, but if included
in any communication to a City board, commission or committee, will become part of the
public record. If you do not want your e-mail address or any other contact information to be
made public, you may deliver communications via U.S. Postal Service or in person to the
Board Secretary. If you do not want your contact information included in the public record, do
not include that information in your communication. Please contact the Board Secretary for
further information.

Communication Access Information (A.R. 1.12)

To request a disability-related accommodation(s) to participate in the meeting, including
auxiliary aids or services, please contact the Disability Services specialist at 981-6418 (V) or
981-6347 (TDD) at least three business days before the meeting date.

SB 343 Disclaimer

Any writings or documents provided to a majority of the Board regarding any item on this
agenda will be made available for public inspection at the Office of the Director of Police
Accountability, located at 1947 Center Street, 5 Floor, Berkeley, CA.

Contact the Director of Police Accountability (Board Secretary) at dpa@cityofberkeley.info

PAB Regular Meeting Agenda
November 9, 2022
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POLICE ACCOUNTABILITY BOARD (PAB)
REGULAR MEETING ATTACHMENTS
NOVEMBER 9, 2022
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DRAFT

OFFICE OF THE DIRECTOR
OF POLICE ACCOUNTABILITY

POLICE ACCOUNTABILITY BOARD
REGULAR MEETING

MINUTES
(draft)

Tuesday, October 25, 2022, 7:00 P.M.

No physical location; meeting held exclusively through videoconference and
teleconference.

1. CALL TO ORDER & ROLL CALL BY CHAIR MOORE AT 7:00 P.M.

Present: Board Member John Moore (Chair)
' Board Member Nathan Mizell (Vice-Chair)

Board Member Kitty Calavita

Board Member Regina Harris

Board Member Juliet Leftwich

Board Member Deborah Levine

Board Member Cheryl Owens

Board Member Ismail Ramsey

Absent: None.

ODPA Staff: Hansel Aguilar, Director of Police Accountability
Beneba Thomas, DPA Investigator
Jose Murillo, Associate Management Analyst .

BPD Staff: Interim Police Chief Jennifer Louis
Lt. K. Reece

2. APPROVAL OF AGENDA

Motion to approve the agenda as amended.

Amendments: Remove items 8.a; Table Item 9.a to November gth Meeting.
Moved/Second (Calavita/Leftwich) Motion Carried by General Consent
Ayes: Calavita, Harris, Leftwich, Levine, Mizell, Moore, Owens, and Ramsey.
Noes: None Abstain: None Absent: None

1947 Center Street, 51 Floor, Berkeley, CA 94704 TEL: 510-981-4950 TDD: 510-981-6903 FAX: 510-981-4955
Email: dpa@cityofberkeley.info  Website: www.cityofberkeley.info/dpa




3. PUBLIC COMMENT
8 speakers.

4. APPROVAL OF MINUTES

Motion to approve Regular Meeting Minutes of October 12, 2022
Moved/Second (Leftwich/Levine) Motion Carried / Failed

Ayes: Calavita, Harris, Leftwich, Levine, Mizell, Moore, Owens, and Ramsey.
Noes: None Abstain: None Absent: None

5. ODPA STAFF REPORT

Director Aguilar reports that he has inquired about the PAB receiving city of Berkeley
emails to ensure that sensitive documents are secure.

Management Analyst Murilfo provides updates as to the action items discussed last
week. He reported that ODPA staff is working on uploading past PRC annual reports
and has been organizing data for the production of 2021 & 2022 annual reports.
Lastly, he provided a status update as to various policy topics that have been
presented to the Board and ODPA (See Page 11-14 of the Agenda Packet).

6. CHAIR AND BOARD MEMBERS’ REPORTS

Chair Moore reported that he appreciates the efforts of QDPA and the Board.
Emphasizes the importance of making sure that all Board positions are filled so the
Board is at full strength.

Board member Leftwich clarified her proposed idea of an- ODPA/PAB gathering.

Board member Ramsey stated that he appreciates Berkeley Law student
involvement with the PAB. Notes that the PAB and Berkeley Law’s Police Review
Project may not always agree.

Vice-Chair Mizell notes that relationship building is important in the work of the PAB
and supports proposal for a ODPA/PAB social gathering to encourage relationship
building. On a separate topic, he provided notice that the City Council would
convene for a closed session the following Friday (October 28, 2022) for the
consideration of the appointment of the City’s next Police Chief.

7. CHIEF OF POLICE’S REPORT

Interim Chief Louis provided BPD staffing updates and reported on an arrest made
by BPD of a man who had allegedly followed a 12-year-old girl as she was leaving
school. Chief Louis also reported on the rise of catalytic converter thefts and the
most recent information on the matter. In response to a public comment, Chief Louis
elaborated on the usage of Alameda County Sheriff drones at the Solano Avenue
Stroll in September. She clarified that BPD had not requested the drones and that
the request originated Albany PD. She proceeded to answer Board member
questions on the topic which would be considered in the discussion of ltem 11.a.

October 25, 2022 PAB Regular Mesting Minutes (draff)
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8. SUBCOMMITTEE REPORTS (discussion and action)

Report of activities and meeting scheduling for all Subcommittees, possible
appointment of new members to all Subcommittees, and additional discussion and
action as noted for specific Subcommittees:

a—Regulations—Subcommittee —see ltem-#9.—a—below—({Look—-at-0-14-22-PAB
packetpp-13-36--

1—9%86388}9%6@8*&&@4%—9@5&@%@—9?&@%&%9%%8%%@

the-Regulations-subsemmittee-and-referring-the-regulations-back-the

subscommittee:
Removed from the agenda by general consent.
b. Controlled Equipment Subcommittee. (Welcome more Board members to join.)

Chair Moore encouraged more PAB members to join. Board member Owens
states that she would be interested after finalization of permanent regulations.

c. Police Chief Process (ad hoc) Subcommittee
There will be a city counm! closed session on Friday, 10/28 to discuss the new
Police Chief.
9. OLD BUSINESS {discussion-and-action)
a—Finalize—review—of —draft —propesed—permanent—Regulations—for—Handling
Investigations-and-Complaints- '

Tabled to the next regular meeting.

10. PUBLIC COMMENT REGARDING AGENDA ITEM 11.A.
a. Public Comment for item 11.a.

2 speakers (Complainant and a member of the public)

11. NEW BUSINESS (discussion and action)

a. Discussion on Policy Complaint #31 regarding BMC 2.99 and BPD Policy 1106
— Special Order 2020-0006

Motion to initiate a fact-finding inquiry as to the usage of drones during the
September 10t “Solano Stroll Event” on Salona Avenue.

Note: This motion is not to accept the policy complaint nor does it reject. The Board
would like to first determine the correct sequence of actions leading up to the
events of the complaint before formally initiating a policy review

Moved/Second (Calavita/Leftwich) Motion Carried
Ayes: Calavita, Harris, Leftwich, Levine, Mizell, Moore
Noes: Owens, Ramsey. Abstain: None Absent: None

October 25, 2022 PAB Regular Meeting Minutes {draﬁ)
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b. Discussion regarding PAB member stipends (Cheryl Owens)

Board member Owens inquired about the tracking of stipends and training hours.
She would appreciate if staff could notify the PAB before stipends are due to
provide the opportunity for members to update any training hours. The intention is
to help board members stay up to date on stipend amounts and training hours.

c. Discussion regarding the policy priorities of the Board

The Board wishes for policy reviews that involve a death to be prioritized. Would
like to see more completed policy reviews. Management Analyst asks the PAB
what they envision the final work product would be. The Board suggest a report
that includes a description of the incident that inspired the policy review, an
analysis of the policy, if there have been similar events elsewhere, and any
recommendations as to the policy.

d. Discussion on a proposed closed session discussion regarding the City
Attorney's analysis of PAB Authority

Board members expressed their concerns about not being able to discuss
attorney-client privileged memos as a group. Board member Ramsey stated they
are allowed to discuss the legal conclusions but not the analysis. DCA Change
agreed with the statement.

12. PUBLIC COMMENT
3 speakers.

CLOSED SESSION

Pursuant to the Court’s order in Berkeley Police Association v. City of Berkeley, et al.,
Alameda County Superior Court Case No. 2002 057569, the Board will recess into
closed session to discuss and take action on the following matter(s):

13. PRESENTATION OF ADMINISTRATIVE CLOSURE OF COMPLAINT
#23

Motion to administratively close complaint #23.

Moved/Second (Mizell/Leftwich) Motion Carried.

Ayes: Calavita, Harris, Leftwich, Levine, Mizell, Moore, Owens, and
Ramsey. ‘
Noes: None Abstain: None Absent: None

14. PRESENTATION OF ADMINISTRATIVE CLOSURE OF COMPLAINT
#24

Motion to administrative close Complaint #24

October 25, 2022 PAB Regular Meeting Minutes (draft)
Page 4 of 5



15.

Moved/Second (Owens/Leftwich) Motion Carried.

Ayes: Calavita, Harris, Leftwich, Levine, Mizell, Moore, Owens, and
Ramsey.
Noes: None Abstain: None Absent: None

DISCUSSION REGARDING COMPLAINT #19

Motion to close complaint #19 and continue the existing policy
review initiated at the July 27, 2022 regular meeting. ‘

Moved/Second (Owens/Leftwich) Motion Carried / Failed

Ayes: Calavita, Harris, Leftwich, Levine, Mizell, Moore, Owens, and
Ramsey.
Noes: None ‘ Abstain: None Absent: None

END OF CLOSED SESSION

16. ANNOUNCEMENT OF CLOSED SESSION-ACTION

The decision to administratively close complaints #23 and #24 was announced.
The decision to close complaint #19 and continue the existing policy review was

announced.

17. ADJOURNMENT

Motion to adjourn the meeting.
Moved/Second (Owens, Calavita) By general consent, the meeting was
adjourned at 10:38 p.m. ' '

October 25, 2022 PAB Regular Mesting Minutes (draff)
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POLICE ACCOUNTABILITY BOARD

SUBCOMMITTEES LIST

-

10-3-2022
Subcommittee Board Members Chair BPD Reps

Regulations Calavita Lt. Dan Montgomery
Formed 7-7-21 Lieftwich

Owens
Renewed 6-22-22

Public:

Kitt Saginor
Director Search Levine Co-chairs
Eorifiad 8421 Mizell Levine

Moore Moore

Public:

Rivka Polatnick

| Marc Staton

Fair & Impartial Policing | Calavita Calavita Sgt. Peter Lee
Implementation Moore
Formed 8-4-21 iwens

Ramsey
Renewed 9-14-22

Public:

George Lippman

Elliot Halpern
Mental Health Response | Harris Sgt. Joe LeDoux
Formed 11-10-21 Lesine
Scope expanded 3-9-22 Public:

Elena Auerbach
Fixed Surveillance Mizell
Cameras (Policy 351) Ramsey
Formed 2-9-22
Controlled Equipment Moore Moore Sgt. Peter Lee
Use & Reporting Ramsey Sgt. Joe LeDoux
Formed 5-11-22
Chief of Police Process Leftwich
Formed 9-30-22 Levire

Mizell

Moore

Dpa > Policy > 0-PolicySubcom-Active > Current list
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Public

Office of 'ihé Director of Police Accountability (ODPA)
MEMORANDUM

DATE: November 3, 2022
TO: Police Accountability Board
FROM: Hansel Aguilar, Director of Police Accountability

RE: Comments and Observations on drafted Police Accountability Board and
Office of the Director of Police Accountability Regulations for Handling
Investigations and Complaints

The purpose of this memorandum is to provide comments and observations on the
current draft of the Police Accountability Board and Office of the Director of
Police Accountability Regulations for Handling Investigations and Complaints
(hereafter ‘Regulations’).

PART I
In the Definitions section, the Board may wish to consider the following:

Review request or complaint to “Contest” (i.e. Charter sec. 19 (e): The
Charter contemplates an [AB review request or BPD investigation contestation.
Although the process is articulated in section Il of the current draft, this word is
missing from the definition section. Consider including defining this here.

In Section (J), the Board may wish to consider the following:

» Decision to exercise subpoena power™: In the current draft of the Regulations,
the subpoena process is not completely fleshed out. How does the Board

1 See Long Beach (Sec. VI.G.9) for language to consider; supporting-information (longbeach.goy)

1947 Center Street, 5 Floor, Berkeley, CA 94704 TEL:510-981-4950 TDD: 510-981-6903 FAX: 510-981-4955

Website: hitps:/fberkeleyca.gov/safety-health/police-accountability | Email: dpa@ecityofberkeley.info
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decide a subpoena is necessary? May any individual member request it or
will there be a majority vote? 2/3 vote?

» Good faith effort: In other models of oversight, there is also a good faith effort
clause? included in the subpoena process (i.e "if after making a good faith
effort to obtain the voluntary attendance of witnesses and the production of
books, papers, and other evidence necessary to perform its duties, the Board
is unable to obtain such attendance or production..").

Possible language for good faith effort clause:

If, after making good faith efforts, the Director and the Board are unable to
obtain the voluntary production of books, papers, and documents, and the
attendance of persons to take testimony, as needed to carry out their duties
and functions, the Director and the Board may issue a subpoena.

Subpoenas from the ODPA will be issued directly from the ODPA.
Subpoenas issued on behalf of the Board will be delegated to the ODPA.

» Subpoena service®: The current draft does not specify how the ODPA or PAB
will serve the subpoenas. Is this left to the discretion of the DPA?

PART Il

In Section (K)(4), the current draft conflates the Director's “investigative findings”
with that of the Board’s "hearing findings”. Is this the intended spirit of this procedure
as written in the Charter? There is a benefit of having two separate reports: (1) the
Director’s investigative findings and (2) the Board’s hearing findings (which affirm,
modify or reject). In a model where two reports are produced, both entities preserve
their Charter-provided independence and autonomy and further codify the division
of labor. Whereas a fusion of the findings may not provide a complete written record
and interaction between these entities. Additionally, if these reports (or a version of
them) are allowed to be made public, it may provide a more transparent transcript
.of the process. If two reports are produced, the Board should consider assigning a

2 See Virginia oversight law: § 9.1-601. Law-enforcement civilian oversight bodies (virginia.qov)
and South Carolina oversight bill: 2021-2022 Bill 3668 Text of Previous Version (Jan, 14, 2021) -
South Carolina Legislature Online {scstatehouse.qov)

3 Some language to consider:

Long Beach: htips://www.longbeach.gov/citymanager/cpcc/supporting-information/#icharter
NYC CCRB: Title38-A 20210526.pdf (nyc.gov)

Chicago COPA: Microsoft Word - COPA Draft Rules and Requlations - Public Comment
{chicagocopa.org)

Page 2 of 3
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Member or committee to draft the “hearing findings” report to further empower Board
authorship.

PARTII

The Board may wish to consider articulating some factors the DPA should consider
in utilizing their discretion under this power. Suggested language could include:

In utilizing the discretion to accept the objection or dismiss it, the Director of Police
Accountability may consider the following factors:

. Whether there is sufficient evidence in the case file to establish a prima facie
case that the BRD (1) failed to proceed in a manner required by state and federal
law, or (2} the Chief of Police’s decision is not supported by the evidence in the
record

. Complexity of the investigation (i.e. number of allegations, number of officers
involved, the seriousness of the allegations at hand, efc.)

. Public interest in the case at hand

Timeliness assessment (i.e. whether the review of the invesﬁgation' can be
completed in the time frame contemplated by the Charter and in a manner that does
not cause undue burden for the execution of the other duties of the PAB or the
ODPA)

. Fiscal impact- based on the availability of funds in the operating budget at
the time the contest is received

Page 3 of 3
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p.

p. 14, Section II. (1} (1 and 3) “Who may or must be present”; and “Party’s failure

Internal

ltems proposed and/or still to be considered on draft Regulations

. 1. Section I{A){8)}. “Complainant”

. 2. Section | (A){14) “Formal complaint”

. 2. Section . {A) (16) “Informal complaint”
. 2. Section [ (A)(17) “Investigator”

. 2. Section | {A}(18) “Investigation”

. 3. Section | {B)(3)} “Closed hearings”

. 4. Section Il {(A) (1) “Complaint form”

. 4. Section Il (A){2) “Who may file”

. 6. Section II. (C)(2) “Notice of complaint”

6. Section Il. (C)(5) “Production, subpoena...”
8. Section II. (D){1){a){v} “Failure of the complainant to cooperate...”

10. Section Il (F} “Hearing packet”

to appear”

p.

P.

p.

18. Section II. (J) (3)(g) “If either party requests...”
19. Section II. K (4}{b) “If the hearing panel modifies...”

22. Section IV. “Informal complaints”

19
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Preamble

Draft Permanent Regulations
As of 6-29-22 PAB meeting

Police Accountability Board
and

Office of the Director of Police Accountability
Regulations for Handling Investigations and Complaints

These regulations for handling complaints against sworn members of the Berkeley
Police Department (BPD) and investigations are issued in accordance with City of
Berkeley Charter Article XVIII, Section 125.

I. GENERAL PROVISIONS

A. Definitions

The following definitions shall apply:

T

Administrative Closure: Closure of a complaint before findings and
recommendations are sent to the Chief of Police.

Aggrieved party: Any person who is the subject of alleged police
misconduct.

3. Allegation: An assertion of specific police misconduct.

Board member: A member of the Police Accountability Board appointed
by the City Council.

5. Chief; Police Chief: Chief of the Berkeley Police Department.
6. City's discovery of alleged misconduct: The City's discovery by a

person authorized to initiate an investigation of an alleged act,
omission, or other misconduct.

Complaint: A declaration that alleges misconduct by a sworn employee
of the Berkeley Police Department.

Complainant: An aggrieved party or an eyewitness who files a
complaint with the Office of the Director of Police Accountability.

Complaint hearing: A confidential personnel hearing regarding alleged
police misconduct as referenced in City Charter Article XVIII, Section
1285,

10. Days: Calendar days unless otherwise specified.

11. Director of Police Accountability (Director): The individual appointed by

the City Council to investigate complaints and carry out the operations
of the Police Accountability Board and the Office of the Director of
Police Accountability (ODPA).

21



Section |.B.

12.Duty Command Officer (DCO): A sworn employee of the Berkeley
Police Department designated by the Chief of Police to appear at a
hearing or review proceeding to answer questions clarifying
Departmental policy.

13.Eyewitness: A percipient witness.

14. Formal complaint: A complaint filed on the ODPA complaint form by a
member of the public or a complaint initiated by the Board upon the
Director’'s recommendation.

15.Hearing Panel: Three Board members impaneled to conduct a
confidential hearing of alleged police misconduct.

16. Informal complaint: A communication not on the official ODPA
complaint form from any member of the public that identifies an officer
by name, badge number, other identifying features, or specific
circumstances, and alleges an act of police misconduct.

17. Investigator: Employee of the Office of Director of Police Accountability
whose primary role is to investigate complaints filed with the ODPA.

18. Investigation: The fact-finding process engaged in by the ODPA staff.

19. Mediation: A process of attempting to reach a mutually agreeable
resolution, facilitated by a trained, neutral third party.

20.Police Accountability Board (Board): The body established by City
Charter Article XVIII, Section 125.

21.Preponderance of the evidence; Standard of proof in which the
evidence on one side outweighs, or is more convincing than, the
gvidence on the other side, but not necessarily because of the number
of witnesses or quantity of evidence.

22.5Subject officer: A sworn employee of the Berkeley Police Department
against whom a complaint is filed.

23.Toll: To suspend a time period.

24 Witness officer: A sworn erhployee of the Berkeley Police Department,
other than the subject officer, who witnessed the events described in
the complaint or has relevant personal knowledge of those events.

B. Confidentiality

1. Importance. In their capacity as Board members, each Board member
will have access to confidential data or information related to Berkeley
Police Department personnel. ODPA staff will likewise have access to
such confidential information. It is vitally important to the integrity of the
complaint process that all parties understand and adhere to the
confidentiality of the process, and do all in their power to protect the
privacy rights of Berkeley Police Department employees as required by
law. The testimony of any sworn employee of the Police Department is

Page 2 of 23
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Section |.B.

subject to the due process and confidentiality provisions of applicable
state and federal law.

Duty. Board members, ODPA staff, and their agents and
representatives shall protect and maintain the confidentiality of any
records and information they receive consistent with state or federa! law
governing such records or information. In particular, such persons shall
not violate the rights of sworn officers to confidentiality of personnel file
information under Penal Code secs. 832.7, 832.8 (3(d)), and state law.
Confidential information may be provided through witness testimony or
through electronic or hard-copy transmission, and the obligation to
maintain confidentiality applies, regardless of how the information is
communicated.

Closed hearings: effect on public records. All confidential complaint
hearings, confidential investigative records, and closed session
meetings relating to the investigation of complaints against sworn
officers will be closed to the public. However, any public records
included in, or attached to, investigative reports shall remain public
records.

Handling confidential information. Each Board member shall shred or
return to ODPA staff all hard copies of confidential material and delete
all confidential material sent electronically, at the close of any
proceeding or as soon as the information is no longer needed. Board
members shall inform ODPA staff after the confidential material has
been shredded or electronically deleted.

Effect of violation. A Board member who violates confidentiality before
or during a confidential complaint hearing shall be automatically
disqualified from further participation in the hearing. Additionally, a
Board member or the Director may agendize an alleged violation of
confidentiality for discussion and action at a closed session of the
Board, which may take adverse action upon a two-thirds vote of those
present. Such adverse action may include: notice of the violation to the
Board member’s nominating Councilmember or to the Gity Gouncil, or a
prohibition from participating in future confidential complaint hearings
for the remainder of the Board member's term.

Il. FORMAL COMPLAINTS FILED WITH THE OFFICE OF THE DIRECTOR OF
POLICE ACCOUNTABILITY

A. Initiating a formal complaint

1.

Complaint form. A formal complaint alleging misconduct by one or more
sworn officers of the Berkeley Police Department must be filed on a
form provided by the Office of the Director of Police Accountability.
Complaints must include language advising a complainant who is the
subject of;, orlhas commenced, litigation relating to the incident that
gave rise t6 the complaint, to consult an attorney before filing a

Page 3 of 23

23



Section I.A.

complaint. The form shall require the complainant to sign the following
statement: “I hereby certify that, to the best of my knowledge, the
statements made herein are true. | also understand that my oral
testimony before the Board shall be given under oath.”

Whb may file. Aggrieved parties, as well as eyewitnesses (percipient
witnesses) to alleged police misconduct, may file a complaint.
Complaints may also be filed by the Board upon the recommendation of
the Director, and a vote of five Board members. Complaints shall be
signed by the complainant, except for complaints filed by the Board.

Filing period. A complaint must be filed within 180 days of the alleged
misconduct, except that the 180 days shall be tolled if:

a) the complainant is incapacitated or otherwise prevented from
filing a complaint; or

b) the complainant is the subject of a criminal proceeding related to
the subject matter of the complaint, in which case the time for the
complainant to file is tolled until the criminal matter has been
adjudicated or dismissed. ‘

Sufficiency of complaint. Complaints must allege facts that, if true,
would establish that misconduct occurred. Complaints that do not
allege prima facie misconduct, or are frivolous or retaliatory, shall be
submitted by the Director to the Board for administrative closure at the
next meeting that allows the complainant to be provided at least 5 days'’
notice. If a majority of Board members agree, the case will be closed:; if
the Board rejects the Director's recommendation, the Notice of
Complaint and Allegations must be issued within 10 days, unless the
complainant has elected mediation.

Right to representation. Complainants and subject officers have the
right to consult with, and be represented by, an attorney or other
representative, but a representative is not required. If the ODPA is
notified that a complainant or subject officer is represented, then the
ODPA shall thereafter send copies of any materials or notices provided
to the complainant or subject officer(s) to their representatives, as well.

B. Mediation

i

Election

a. ODPA staff shall provide every complainant with information about
“the option to select mediation, and make every effort to ensure
complainants understand this option. The complainant may elect to
enter into mediation up until they are notified that the Director has
submitted findings and recommendations as set forth in Section Il.
E.1 below.
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2.

b. If the complainant elects mediation, ODPA staff shall issue a Notice
of Complaint and Request for Mediation to the subject officer within
7 days that the complainant has opted for mediation, and include a
copy of the complaint if not previously provided. This notice shall
also inform the subject officer of their right to agree to or reject
mediation within 10 days.

c. A subject officer who agrees to mediation must agree to toll the
City's 240-day disciplinary deadline if the officer later withdraws
from mediation before the mediation session concludes.

d. Once both parties agree to mediation, the complainant no longer
has the option to have their complaint investigated and heard ata
confidential complaint hearing, unless the subject officer withdraws
from mediation.

Completion

a. After receiving notice from the mediator that a mediation has
concluded, ODPA staff shall close the case and inform the Board.

C. Complaint investigation

1.

2.

Time for completion. Complaint investigations must begin immediately,
proceed expeditiously, and be completed within 120 days of the City's
discovery by a person authorized to initiate an investigation of the
alleged misconduct, unless a Government Code sec. 3304(d) applies,
except:

a. If the complainant or subject officer is the subject of criminal
proceedings related to the complaint, the ODPA shall not commence
an investigation until the criminal matter is adjudicated or dismissed.

- All time limits for processing the complaint shall be tolled during the
pendency of the proceadings. As soon as practicable after the filing
of a complaint, the ODPA shall contact the District Attorney’s Office
to determine the status and anticipated resolution of the criminal
proceeding.

b. A longer time period for the investigation, not to exceed 195 days,
may be agreed upon as provided under Section IL.N.

Notice of Complaint and Allegations. Within 30 days of a complaint
filing, rejection of a recommendation for administrative closure, or
officerd rgjbotion of a mediation offer, the ODPA shall prepare and
send a Notice of Complaint and Allegations to the complainant, the
Chief of Police or BPD Internal Affairs, and each identified subject
officer. The Notice of Complaint and Allegations need not be sent if the
complainant requests mediation, or the Director recommends
administrative closure. A copy of each complaint accepted by the
Director shall be sent to Board members within 30 days of filing.
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6.

After the initial Notice of Complaint and Allegations is sent, ODPA staff
may add, modify, or remove allegations as they deem appropriate, with
a brief explanation for any such changes, in a revised Notice of
Allegations that is sent to the complainant, the Chief or Internal Affairs,
and each subject officer. Notices under this section may be sent by
hard copy or electronically.

Sworn officers’ schedules. The Chief of Police or their designee shall
provide ODPA staff with the schedules of all sworn employees of the
Police Department.

Nature of investigation. The investigation shall consist of conducting
recorded interviews with the complainant, subject officers, withess
officers, and civilian witnesses; and collecting relevant documentary
evidence, including, but not limited to, photographic, audio, and video
evidence.

Production, subpoena, and preservation of records. The Berkeley
Police Department and all other City departments must produce
records and information requested by the Office of the Director of
Police Accountability and Board in connection with investigations,
unless state or federal law forbids the production of those records and
information.

a. The Director and/or the PAB may issue subpoenas to compel the
attendance of persons and the production of books, papers, and
documents, including but not limited to photographic, audio, and
video evidence, as needed to carry out their duties and functions.

b. Whjle an investigation is in process or tolled, the Chief of Police shall
tdke appropriate steps to assure preservation of the following items
of evidence:

i.  The original Communications Center tapes relevant to the
complaint.

ii.  All police reports, records, and documentation, including body-
worn camera video.

iii. ~Names, addresses, telephone numbers, and statements of all
witnesses.

Interview notices. Subject officers and witness officers must appear for
interviews related to complaints. ODPA staff shall notify subject and
witness officers at least 9 days before a scheduled interview date by
hard copy or, when feasible, email. An officer who is unavailable for an
interview shall contact the Director or the Investigator immediately to
state the reason for their unavailability.

Conduct of interviews, exercise of Constitutional rights. Interviews
should be conducted such that they produce a minimum of
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inconvenience and embarrassment to all parties. Subject and witness
officer interviews shall be conducted in compliance with the Public
Safety Officers’ Procedural Bill of Rights Act? ("POBRA"). When
possible, ODPA staff shall avoid contacting BPD employees at home,
and avoid contacting others at their place of employment. While all
officers have a right to invoke the Fifth Amendment, they also have a
duty to answer questions before the ODPA regarding conduct and
observations that arise in the course of their employment, and are
subject to discipline for failure to respond.

Both the subject officer and the complainant retain all their

constitutional rights throughout the process, and any such exercise

shall not be considered by the Board in its disposition of a complaint.
D. Pre-hearing complaint disposition.

1. Administrative Closure

a. Grounds

The grounds upon which a complaint may be administratively closed
include but are not limited to the following:

i.  The complaint does not allege prima facie misconduct or is
frivolous or retaliatory.

ii.  The complainant requests closure.

i.  Staff have been unable to contact the complainant despite at
least 3 telephone, electronic mail and/or regular mail contacts.
Attempts to reach the complainant by telephone and/or mail
shall be documented in the recommendation for Administrative
Closure.

iv.  The complaint is moot, including but not limited to situations
where the subject officer's employment has been terminated or
where the complaint has been resolved by other means.

v. Failure of the complainant to cooperate, including but not
limited to: refusal to submit to an interview, to make available
essential evidence, to attend a hearing, and similar action or
inaction by a complainant that compromises the integrity of the
investigation or has a significant prejudicial effect.

b. Procedure

A complaint may be administratively closed by a majority vote of
Board members during closed session at a meeting. The
complainant shall be notified of the opportunity to address the Board

' Government Code Sec. 3300 et seq.
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2.

E. Init
dis
1.

during the meeting no later than 5 days before the meeting. Cases
closed pursuant to this section shall be deemed “administratively
closed” and the complainant, the subject officer, and the Chief of
Police shall be notified. :

No Contest Response

A subject officer who accepts the allegations of the complaint as
substantially true may enter a written response of “no contest” at any
time before the Director submits their findings and recommendations to
the Board under Section ILE.1. If the subject officer enters a “no contest”
response, the Director shall so notify the Board when findings and
recommendations are sent to them.

ial submission and consideration of investigative findings and
ciplinary recommendations.

Time to submit. Within 80 days of completing an investigation, the
Director must submit and present investigative findings and disciplinary
recommendations to the Board in a closed session and convene a
confidential complaint hearing if the Board requests it by a majority
vote. This deadline may be extended as provided under Section 11.M.

Standard of proof. In determining whether a sworn officer has
committed misconduct, the standard is “preponderance of the
evidence.”

Categories of Findings.

The Director's recommended finding shall include one of the following
categories:

a. Unfounded: The alleged actions of the police officer did not occur.,

b. Not Sustained: The available evidence can neither prove nor
disprove whether the alleged actions of the police officer occurred.

¢. Exonerated: The actions of the police officer occurred, but were
found to be lawful, justified, and/or within policy.

d. Sustained: The actions of the police officer were found to violate
law or department policy.

Recommendation of discipline and level of discipline. If the Director
recommends a “sustained” finding on any allegation of misconduct, a
recommendation of whether discipline is warranted must also be
included. For those cases where an allegation of misconduct, if
sustained, would involve any of the classes of conduct described in
Penal Code 832.7, as enacted pursuant to Senate Bill 1421 on January
1, 2019, the Director must include a recommendation regarding the
level of discipline.
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5. Board decision. Uper reviewing the investigative evidence and the

Director's findings and disciplinary recommendations, and viewing any

relevant body-worn camera footage, the Board shall proceed as follows:

a. If the Board affirms or proposes a s@ined finding or a
recommendation of discipline on any allegation, or.decides that
further fact-finding is warranted, a confidential complaint hearing may
be convened on all allegations in the complaint upon the election of
the subject officer. The Board may request that ODPA staff conduct
further investigation as needed.

b. If the Director and the Board agree on all proposed findings, none of

the findings are “sustained,” and the Board decides there [s np need
for a hearing, the Board shall {senlti its findings to the Chief 6f Police.
o

c. If the Board madifies the Director's findings, none of the findings are

“sustained,” and the Board decides there is no need for a hearing,
the Board shall send its findings to the Chief of Police.

d. All findings an@commendations must be sent to the Chief of Police

within 195 days of the City's discovery of alleged misconduct, except
if extended as provided under Section [I.M.2.

F. Scheduling a hearing, assigning Hearing Panel members, distributing
hearing packet.

1.

Time. If the Board decides to move forward with a confidential
complaint hearing, it must be held within 60 days of the date the ODPA
has completed its investigation. ,

Scheduling hearing. ODPA staff shall determine the availability of
subject officers and complainant before setting a hearing date and fime.
Hearings are not to be scheduled on an officer's day off or during
vacation or other leave, unless two or more subject officers identified in
the same complaint do not share a common day on duty.

Hearing Panel. ODPA staff shall secure a Hearing Panel to conduct the
confidential complaint hearing. A Hearing Panel shall consist of three
Board members, except that in death cases and any cases in which a
majority of Board members vote to sit as a whole, the entire Board, with
a minimum of six Board members, will constitute the Hearing Panel.

Obligation to serve: unavailability. Board members must serve on
roughly an equal number of Hearing Panels each year. If a Hearing
Panel member becomes unavailable, they shall be replaced by another
Board member, and notice of substitution shall issue as soon as
possible. If substituted within 7 days of a hearing, the subject officer
and complainant retain the right to challenge the Board member for
cause. The notice of challenge of a substituted Board member must be
made at least 3 business days before convening the hearing. The
hearing will be continued until the challenge can be resolved.
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Effect of continuance. If a hearing is rescheduled due to the

unavailability of the complainant, a subject officer, or either party's
attorney, another Hearing Panel may be assigned. However, the
Hearing Panel composition shall not change after the hearing has been
convened.

Notice of hearing. The ODPA must issue a written hearing notice at

least 14 days before the hearing to all parties, witnesses,
representatives, Hearing Panel members, and the Police Chief. This
notice must include the time, date, and location of the hearing, and the
composition of the Hearing Panel.

Hearing Packet. At least 14 days before the hearing date The ODPA
shall provide the Hearing Panel with a Hearing Packet, which shall
contain the Director’s findings and recommendations, and all evidence
and documentation obtained or produced during the investigation, and
provide access to any relevant body-worn camera footage. The Hearing
Packet shall also be sent to the subject officer(s), any representatives,
the Duty Command Officer, and the Police Chief. The complainant shall
receive a Hearing Packet without information protected from disclosure
by state law. Witness officers and civilian witnesses shall receive a
copy of only their interview transcript.

G. Board member impartiality; recusals; challenges [ I

&

Impartiality.
a. Board members shall maintain basic standards of fair play and
impartiality, and avoid bias and the appearance of bias. In

confidential complaint hearings, they shall consider all viewpoints
and evidence.

b. No member of a Hearing Panel shall publicly state an opinion
regarding policies directly related to the subject matter of a pending
complaint; publicly comment on any of the facts or analysis of a
pending complaint; or pledge or promise to vote in any particular
manner in a pending complaint.

c. No Board member with a personal interest or the appearance
thereof in the outcome of a hearing shall sit on the Hearing Panel.
Personal interest in the outcome of a hearing does not include
political or social attitudes or beliefs or affiliations

Examples of personal interest include, but are not limited to:

i.  afamilial relationship or close friendship with the complainant or
subject officer;

ii.  witnessing events material to the inquiry;

iii.  afinancial interest in the outcome of the inquiry;
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iv.  a bias for or against the complainant or subject officer.

d. A Board member who violates Section G.1.b above, before or
during a confidential complaint hearing, shall be automatically
disqualified from further participation in the hearing. Additionally, a
Board member or the Director may agendize an alleged violation of
that Section for discussion and action at a regular meeting of the
Board, which may take adverse action upon a two-thirds vote of
those present. Such adverse action may include: notice of the
violation to the Board member's nominating Councilmember or to
the City Council, or a prohibition from participating in future
confidential complaint hearings for the remainder of the Board

- member’s term.

2. Recusal. Board members who recuse themselves for personal interest
must do so as soon as they become aware of it.

3. Disclosure of ex parte contacts. Board members shall verbally disclose
all ex parte contacts concerning the subject of the hearing and shall
submit a written report of such contacts before the hearing begins. Ex
parte contacts include any contact between a Board member and any
party involved in the complaint before the public hearing.

4. Challenges to Hearing Panel member

a. Basis for Challenge

A Board member who has a personal interest, or the appearance
thereof, in the outcome of a hearing as defined in Sec. 11.G.1.c. shall
not sit on the Hearing Panel.

b. Procedure

i.  Within 7 calendar days from the date of mailing of the notice of
a confidential complaint hearing, which includes the names of
the Board members constituting the Hearing Panel, or 10
calendar days before the hearing date, whichever occurs first,
the complainant or the subject officer(s) may file with the
ODPA a written challenge for cause to any Hearing Panel
member. Such challenge must specify the nature of the
personal interest or perceived bias, accompanied by all
evidence and argument supporting the challenge.

ii. The Director of Police Accountability or their designee shall
notify the challenged Board member and send them a copy of
the challenge and supporting materials within 1 business day
after receipt of the challenge.

ii. A Board member challenge and a Board member's response
to being challenged may be filed via email to
dpa@cityofberkeley.info. ODPA staff may serve a notice of
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6.

vi.

vil.

challenge and supporting materials, and response to a
challenge and supporting materials, via email.

If the Board member agrees to recuse themself, the Director or
their designee shall ask another Board member to serve.

If the Board member does not agree that the challenge is for
good cause, the Board member has 3 calendar days from the
date of contact by staff to file a written response with
supporting materials, if they desire, and ODPA staff must send
the response and supporting materials to the challenging party
within 1 business day of receipt. The Director or their designee
shall convene a special meeting of the two other Hearing Panel
members to occur as soon as practicable to hear the
challenge. For the challenge to be granted, both Board
members must agree that the challenge is for good cause
using the clear and convincing standard. If the challenge is
granted, the Director or their designee shall ask another Board
member to serve. If there is not unanimous agreement by the
two Board members, the challenged Board member will be
allowed to serve. “Clear and convincing” means evidence that

-is so clear as to leave no substantial doubf; or that shows a

high degree of probability.”

At the special meeting to hear the challenge, the party making
the challenge shall, under oath, reiterate the basis of the
challenge for the Board members. All parties will be allowed
the opportunity to present arguments, witness testimony and
answer questions under oath. Testimony and arguments
presented at the special meeting shall be recorded.

If a challenge to a Board member is rejected, and the Board
member serves, the written challenge and the Board member's
written response shall be part of the complaint file. If a
challenge is upheld, the Board members voting to uphold must
prepare a written decision explaining their reasoning. This
decision will be furnished to the challenging party and the
challenged Board member, and is confidential.

Replacement of Board members

a. If a challenge to a Board member is upheld, DPA staff shall ask

another Board member to serve.

b. In cases where the full Board sits as the Hearing Panel, a Board

member who agrees to a challenge or is successfully challenged will
be replaced by the alternate Board member.

Tolling of time
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A challenge to a Board member that is granted at the request of the
subject officer shall toll any BPD disciplinary time period.

H. Continuance requests; other pre-hearing motions

1. Pre-hearing continuance requests. Requests to continue a hearing
must be made to the Director as soon as the cause for continuance
arises. The Director may grant the request only for good cause. Factors
in determining good cause include: reason for the request, timeliness,
prejudice to the other party, filing date of complaint, and previous
continuance requests. A request for a continuance made within 3
business days of the hearing date shall not be granted unless the
requester cannot attend due to a personal emergency or can
demonstrate substantial prejudice if denied. A continuance granted at a
subject officer's request shall toll any disciplinary time period under the
Memorandum of Understanding between the City of Berkeley and the
Berkeley Police Association and the 60-day time limitation under Article
XVIII, Section 125(18)(i).

2. Newly Discovered Evidence or Witnesses. The complainant and
subject officer shall provide any newly discovered evidence or
witnesses' names to the ODPA staff no later than 10 days before the
scheduled hearing date, with an explanation as to why the evidence or
witnesses could not have been discovered earlier and its significance.
ODPA staff shall inform the Hearing Panel Bflhe newly discovered
evidence or witnesses as soon as possible.

The Hearing Panel shall decide whether or not to allow the evidence or
witnesses no later than 4 business days before the scheduled hearing

date, and ODPA staff shall notify both the complainant and the subject
officer of the Hearing Panel’s decision.

3. Procedural issues or objections. The complainant and subject officer
should raise any procedural issues or objections by submitting them in
writing to the Director at least 7 days before the hearing date.

4, Pre-hearing submission of questions. The complainant, subject
officers, or their respective representatives may submit proposed
questions related to the incident in writing at feast three business days
before the hearing to ODPA staff. Hearing Panel members may ask
these questions if they deem them appropriate and useful.

l. Hearing procedures

1. Who may or must be present at hearing. Hearings are closed to the
public. The Director, Investigator, and Hearing Panel members may be
present during the entirety of the hearing. The complainant and the
subject officer must be present to answer questions from Board
members, subject to state law. An attorney or other representative (up
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to two for each complainant and subject officer) may participate in the
hearing, but a representative is not required, and the complainant or
subject officer is responsible for ensuring their representative’s
presence at the hearing.

Continuances. If good cause is shown, the Hearing Panel may continue
the hearing to another date due to the unanticipated unavailability of a
witness or a representative.

Party’s failure fo appear. Absent good cause, if the complainant fails to

appear within 30 minutes-of the scheduled hearing time, the complaint
will be dismissed. Absent good cause, if the subject officer fails to
appear within 30 minutes of the scheduled hearing time, the hearing will
proceed and the allegations may be sustained.

Good cause for failure to appear at complaint hearing.

a.

A complainant or subject officer who fails to appear at a complaint
hearing due to significant, unforeseen circumstances that could not
have been anticipated has 7 calendar days from notice of the
dismissal or notice of findings to request that the complaint be re-
opened and a hearing or re-hearing held. The request must be made
to the ODPA in writing and state the reason for not attending the
hearing.

. ODPA staff shall notify the Hearing Panel members and the

opposing party of the request. On the same date, staff shall notify the
requesting party that they must submit, within 5 business days,
documentary or other evidence {such as witness statements, a
doctor's note, or an obituary) to support their claim of inability to
attend the hearing.

Staff shall schedule a special meeting date to hear the request, and
then send written notice thereof. At least 72 hours’ written advance
hotice of the meeting must be sent. The notice to the opposing party
and Hearing Panel members shall include the requesting party’s

evidence. The opposing party may submit a written response before

or at the special meeting.

At the special meeting, the requesting party will have the opportunity
to present their case to the Hearing Panel members, who may ask
questions of the requesting party. The opposing party may not ask
questions of the requesting party but may present their argument in
opposition. Hearing Panel members may ask questions of the
opposing party. Each side shall have an opportunity for rebuttal.

Following the patrties’ arguments, everyone except ODPA staff is

~ excused while the Hearing Panel members deliberate. In determining

whether good cause has been shown, the Hearing Panel members
shall consider the reason for not appearing, the prejudice to the
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opposing party, and other relevant information. The finding of good
cause must pass by a majority of the Hearing Panel The decision of
the Hearing Panel will be announced orally and issued in writing. If
good cause is found, staff will schedule a hearing or re-hearing.

f. A re-hearing granted at the request of the subject officer shall toll any
BPD disciplinary time period and the one-year investigatory time
period under Government Code section 3304(d).

Lack of full Hearing Panel. If two Hearing Panel members are present
but a third fails to appear within 30 minutes of the scheduled heéaring
time, the hearing will be continued (i.e. delayed) until a third Hearing
Panel member is seated, unless all parties agree to proceed with two
Hearing Panel members, in which case all findings must be unanimous.

Chair of pane!. The Hearing Panel shall select one member to serve as
the Chairperson of the hearing.

Viewing body-worn camera footage. Hearing Panel members,
complainants and their representatives, and subject officers and their
representatives (in accordance with BPD policy), may view relevant
body worn camera footage in advance of the hearing. Relevant body-
worn camera footage may also be shown during the hearing.

Taking testimony at the hearing. Testimony at the hearing will include
the following elements:

a. The complainant, witnesses, and officers will be called into the
hearing room fo testify separately. Hearing Panel Members may ask
questions submitted previously in accordance with Section [I.H.4, if
deemed appropriate and useful.

b. The complainant will generally testify first and may be accompanied
by their representatives. The complainant and/or their
representatives may make a statement or rely on their interview
statement. The representatives may ask the complainant questions.
Hearing Panel Members may then ask questions. After questioning
is completed, the complainant or their representatives will have up
to 15 minutes to provide a summary of their case and a closing
statement.

¢. The complainant and their representative will be excused from the
hearing room after their testimony or representation is completed.

d. Any civilian witnesses will be called into the hearing room fo testify
separately. They may make a statement or rely on their interview
statement. Hearing Panel Members may ask questions. After their
questioning is completed, witnesses will be excused. '

e. The subject officer(s) and any witness officers wili be called into the
hearing room to testify separately, and will not be present during the
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9.

complainant’s and civilian witness’s testimony. Subject officer
representatives may be present for all of their subject officer’s
testimony. Subject officers may make a statement or rely on their
interview statements. The subject officer may be questioned by their
representative, after which the officer may be questioned by up to 2
Hearing Panel Members, unless the officer waives this limitation.
After questioning is completed, subject officers or their
representative will have up to 15 minutes to provide a summary of
their case and a closing statement.

f. Witness officers will then be called into the hearing room. They may
make a statement or rely on their interview statement. Hearing
Panel Members may then ask questions. After questioning is
completed, the officer witness(es) will be excused.

The Duty Command Officer (DCO) may be present during the
subject officer and witness officer’s testimony. The DCO appears
on behalf of the Berkeley Police Department to answer questions
from the Board about Department policies and procedures. The
DCO is not to testify as to the events pertaining to the complaint,
offer any opinion about whether misconduct occurred, oractas a
representative of a subject officer.

g. Board members may call any participant back into the hearing room
for follow-up questions.

Maintaining order. No person at the hearing shall become subject to
undue harassment, personal attack, or invective. If the Chairperson
fails to maintain reasonable order, BPD employees may leave the
hearing without prejudice. The burden shall be upon the BPD employee
to establish to the City Manager’s satisfaction that their reason for
leaving was sufficient.

J. Evidence

1.

2.

General. The hearing need not be conducted according to technical
rules of evidence. Any relevant evidence shall be considered if it is the
sort of evidence on which reasonable persons are accustomed to rely
in the conduct of serious affairs.

Subpoenas. The Director and/or Board may issue subpoenas to
compel the production of books, papers, and documents, and the
attendance of persons to take testimony, as needed to carry out their
duties and functions.

Procedure. Evidence shall be considered in accordance with the
following provisions:

a. The complainant and subject officers shall have the right to testify
and refer to any relevant evidence that has been entered into the
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4.

record. If the complainant or subject officers do not testify on their -
own behalf, they may be called and questioned.

b. All oral evidence shall be taken under oath.
c. The Chairperson shall exclude irrelevant evidence.
d. The Chairpefsoh shall conduct the hearing subject to being overruled

by a majority'-tifjthe Hearing Panel members. Hearing Panel
members shall be primarily responsible for obtaining testimony.

" ODPA staff will answer Board members’ questions on the evidence,
points of law, and procedure.

e. The City Attorney's opinion shall be sought whenever the

interpretation of a City Ordinance or the City Charter is contested
and pivotal to the case, or when a case raises substantial legal
issues of first impression. If a conflict of interest exists for the City
Attorney, outside counsel may be obtained (Article XVIII, Section 125

(15) (b).)
If the Hearing Panel needs additional evidence or an opinion from

the City Attorney to reach its findings, it may continue the hearing to
a future date.

g. If either party requests that the hearing be continued at a later date

to consider motions or points of law, any applicable BPD disciplinary
time limit may be tolled for the period of such continuance. The — °
Hearing Panel, in consultation with the parties, shall decide on the
continuance and any possible tolling.

Judicial disposition. Either party may present to the Hearing Panel
evidence of hs|disposition of a matter relating to the incident in
question by anhy branch of the judiciary (including but not limited to
superior court, traffic court, and small claims court), and the Hearing
Panel shall accept those findings as frue.

K. Deliberation and Findings

1

2.

Deliberation. After the hearing has concluded, the Hearing Panel shall
deliberate outside the presence of everyone except ODPA staff. The
Hearing Panel shall only consider information provided in the hearing
packet, through body-worn camera footage, or during the hearing.

Vote. The Hearing Panel shall affirm, modify, or reject the findings and

recommendation of the Director of Police Accountability, as set forth in

Section I1.E.3. All actions of the Hearing Panel shall be by majority vote
of those Board members present.

Transmittal of findings. The Hearing Panel’s decision must be
submitted in writing to the Chief of Police within 15 days of the hearing,
unless extended as provided under Section 11.M.2. The decision shall
also be transmitted to the complainant and the subject officer(s).
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4. Content of findings.

d.

If the Hearing Panel agrees with the findings and recommendations
of the Director, no explanation is required. .

If the Board modifies or rejects the DPA’s findings and
recommendations, the Director shall, if the Hearing Panel desires,
reconvene the Hearing Panel within 10 days of the confidential
hearing to review and approve the written findings draft prepared by
the Director, except as stated below.

If the Director is unable to reconvene the hearing panel or there is
insufficient time to meet the investigative deadlines, the Director will
circulate the draft findings Sepa@Lely and only once to Hearing Panel
members for comment and feddback to the Director, who shall not
share the comments or feedback of Panel members with one
another. The Director shall prepare and submit the findings and
recommendations. [ :]

i
If the Hearing Panel modifies or rejects the Director's findings and
recommendations, the Director shall prepare and electronically
submit a written draft of the new findings and recommendations to
the Hearing Panel. If any member of the Hearing Panel advises the
Director that the member seeks to make substantive changes to the
dra t, the Director shall reconvene the Hearing Panel to ensure the
Panel has reached consensus on the findings and
recommendations:

If the Hearing Panel modifies or rejects the Director's findings and
recommendations, the Director shall prepare and electronically
submit a written draft of the revised findings and recommendations to
the Hearing Panel majority and inquire about their availability for a
Pot ntial reconvening of the panel. If any member of the majority
advises the Director that the member seeks to make substantive
changes to the draft, the Director shall attempt to reconvene the
Hearing Panel majority to ensure they have reached consensus on
the findings and recommendations.

If the Director is unable to reconvene the Hearing Panel majority or
there is insufficient time to meet the investigative deadlines, the
Director will ask the majority to submit comments and feedback in
writing. The Director will not share the comments or feedback among
Hearing Panel members, but will, in the Director’s best judgment,
harmonize their opinions in preparing final findings and
recommendations.

Any Hearing Panel member dissenting from a finding or
recommendation of the majority shall submit a separate written
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explanation of their reasoning, unless the dissenter agrees with the
Director's finding and recommendation.

L. Findings of Chief of Police; tentative decision; final determination by
Chief or City Manager. :

1. Chief's decision. Within 10 days of receiving the findings and
recommendations from the Director under Section Il.E.5.a. above, or
from the Hearing Panel under Section Il.L.4.b. above, the Chief of
Police shall take one of the following actions:

a. Issue a final decision if the Chief agrees with the Director or the
Hearing Panel. ;

v
b. Submit a tentative decision including any disagreement with the
Director or the Police Accountability Board.

2. Director’s request to review tentative decision. If the Chief submits a
tentative decision disagreeing with any findings or recommendations of
the Director or Board, the Director may request, within 10 days of
receiving the decision, that the Chief submit the decision to the City
Manager. If the Director does not make the request, the Chief's
decision becomes final.

3. City Manager's final decision. Within 25 days of receiving the submittal
from the Chief, the City Manager or their designee shall submit a final
determination, with a written explanation, to the Director, the Board,
and the Chief.

4. Extension of time. The deadlines in this Section Il.L may be extended
as provided under Section I1.M.2.

M. Time limits; extensions; tolling.

1. OQverall limit. The time limit for investigations and notification of
discipline is 240 days from the date of the City's discovery of alleged
misconduct, unless a Government Code section 3304(d) exception
applies.

2. Other time limits. The deadlines for the Director to complete an
investigation, present investigative findings to the Board, submit
findings and recommendations to the Chief of Police, or request that
the Chief submit a tentative decision to the City Manager; as well as
deadlines for the Chief to act on findings and recommendations from
the Director or Hearing Panel, and for the City Manager or their
designee to make a final decision, are advisory, and may be adjusted
by the Director after consulting with the City Manager and Chief, to
ensure that all investigations and notifications are completed within 240
days. The timeline for completing an investigation shall not be extended
beyond 195 days.
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3.

Tolling. If a subject officer is unavailable for an interview with ODPA
staff or to attend a confidential personnel hearing due to any leave of
absence, the 240-day time limit for complaint investigation and
notification of discipline under Section 18(d) of Article XVIIl of the City
Charter shall be tolled pending availability of the officer. This provision
shall apply only when the subject officer’s leave of absence exceeds 14
consecutive days.

I, CONTESTING FINDINGS OF DECISION WHEN COMPLAINT FILED WITH
THE POLICE DEPARTMENT

A. Application

This Section 1l applies to complaints that a member of the public files with
the Police Department only. '

B. Procedure

1.

When the Internal Affairs division of the Police Depariment has
completed its investigation of a complaint, the Chief of Police shall
issue a letter of disposition to the subject officer and the Director. The
Chief shall also issue a letter of disposition to the complainant that
complies with the Penal Code.

Mo

If a finding is “not sustained,” “unfounded,” or “exonerated,” the
complainant has 20 days from the date notice is sent (by mail or other
reasonabie means that the complainant agrees to), to contest the
Chief's determination to the Director. The Director, if appropriate, may
request fo review all files, transcripts, and records related to the
complaint.

Within 15 days of receiving an objection from a complainant or a notice
from the Chief that a complainant has objected, the Director, in their
discretion, may noftify the complainant that either:

a. The objection is accepted and the Board will convene to conduct a
review based on the investigative record provided by the
Department; or

b. The objection is dismissed. In such cases, the Director must notify
the Board of such dismissal in writing within 30 days of notifying the
complainant of the dismissal.

if the Director decides that the Board will conduct a review, ODPA staff
shall ask the Board to conduct a review of the investigative record at a
closed session meeting.

a. Atthe meeting, only Board members and ODPA staff will be
present. A Duty Command Officer may be present.
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b. The Board shall evaluate the investigative record to determine
whether the complainant’s objection has merit, either because the
'Department failed to proceed in a manner required by state and
federal law, or because the Chief's decision is not supported by the
evidence in the record.

c. All action of the Board must be by majority vote.

5. The Board must, within 45 days of the date the Director accepts an
objection: : .

a. Dismiss the complainant’s objection;
b. Issue a report agreeing with the Chief's determination; or

¢. Issue a report disagresing with the Chief's determination if the
Board finds that: 1) the Department failed to proceed in a manner
required by state and federal law; or 2) the Chief's decision is not
supported by the evidence in the record. The Director shall submit
this report to the Chief and the City Manager.

6. Within 15 days of receiving a Board's recommendation disagreeing with
the Chief, the Chief may prepare a report for the City Manager
addressing any concerns or objections.

7. Within 25 days of receiving the Chief’s report, the City Manager or their
designee shall consider the reports of both the Board and the Chief,
and send a final determination with a written explanation to the Director,
the Board, and the Chief.

8. The deadlines in this Section 1l are advisory, and may be adjusted by
mutual agreement between the City Manager, the Director, and the
Chief, to ensure that all investigations are completed such that the time
limit for investigations and notification of discipline occurs within 240
days, and investigation of all complaints filed with the Police
Department are completed within 120 days of the City’s discovery of
alleged misconduct, unless a Government Code section 3304(d)
exception applies.

IV. INVESTIGATIONS REQUESTED BY THE BOARD
The Board'may request that an investigation be initiated by the ODPA upon a
vote of five Board members. |

V. COMPLAINTS FILED BY THE BOARD

Subsequent to an investigation pursuant to Section IV, the ODPA may
recommend to the Board that a complaint be filed by the Board. Upon a vote of
five Board members, the Board may file a complaint. Criteria for Board-filed
complaints include:

1. Whether the complaint alleges prima facie misconduct;
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VI

VII.

2. The seriousness of the alleged misconduct;
3. The timeliness of the complaint;

4. Whether a formal complaint has already been filed about the incident.

Rules of procedure (including, but not limited to, the sufficiency of the
complaint) shall follow those set out for formal complaints initiated by aggrieved
parties or percipient withesses of alleged police misconduct. Two exceptions to
this general principle apply:

1) Regulatory references to “complainant” are moot.

2) Only subject officers, their representatives, and witnesses shall be
interviewed and testify.

INFORMAL COMPLAINTS

A. Aninformal complaint is a communication not on the official ODPA
complaint form from any member of the public that identifies an officer by
name, badge number, other identifying features, or specific circumstances,
and alleges an act of police misconduct. The individual who initiates an
informal complaint may request anonymity (i.e., remain anonymous to all,
including ODPA staff) or confidentiality (i.e., remain known only to ODPA
staff and Board members).

B. ODPA staff shall contact the individual to explain how to file a formal
complaint. '

C. If ODPA staff is unable to contact the individual, or if the individual declares
their intention not to file a formal complaint, staff shall agendize the informal
complaint for closed session at the next PAB meeting with notice to the
named officer. At said meeting, the Board shall determine whether to initiate
an investigation under Section V. based, in part, on the following
considerations:

1. Whether the informal complaint alleges prima facie misconduct;
2. The seriousness of the incident;
3. The timeliness of the complaint;

4. Whether a formal complaint has already been filed about the incident.

D. The identity of an individual who submits an anonymous or confidential
informal complaint shall remain anonymous/confidential, if requested.

E." A complaint filed anonymously on the official ODPA complaint form shall be
treated as an informal complaint

COMPLAINT FOLLOW-UP
Page 22 of 23
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After the Chief of Police or City Manager has issued a final decision on a
complaint, ODPA staff shall invite the subject officer(s), complainant, and
witnesses who testified, to participate in an exit interview or survey, and
ODPA staff shall conduct the exit interview or survey with those who are
willing.

Vill. AVAILABILITY AND AMENDMENT OF REGULATIONS

A. These Regulations shall be posted on the website of the Office of the
Director of Police Accountability, and ODPA staff shall furnish them to any
person requesting a copy.

B. Amendments to these Regulations require a majority vote of the Board and
ratification by the City Council.
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Draft Permanent Regulations
As of 6-29-22 PAB meeting, but cleaned of editing and suggestions added (KC, 11/2)

Police Accountability Board " {'style Definition: List Number 2: Indent: Left: 0.81°, No |
and Al L

Office of the Director of Police Accountability
Regulations for Handling Investigations and Complaints
Preamble

These regulations for handling complaints against sworn members of the Berkeley
Police Department (BPD) and investigations are issued in accordance with City of
Berkeley Charter Article XVIIl, Section 125.

I. GENERAL PROVISIONS

A. Definitions
The following definitions shall apply:

1. Administrative Closure: Closure of a complaint before findings and
recommendations are sent to the Chief of Police.

2Aggrieved party: Any person who is the subject of alleged palice
misconduct.

3.Allegation: An assertion of specific police misconduct.

4.Board member: A member of the Police Accountability Board
appointed by the City Council.

5.Chief; Police Chief: Chief of the Berkeley Police Department.

6.City’s discovery of alleged misconduct: The City's discovery by a
person authorized to initiate an investigation of an alleged act,
omission, or other misconduct.

Z;Complaintf A declaration that alleges misconduct by a sworn
employee of the Berkeley Police Department.

8, Complamant An-aggreved-parbroran-eyewitnessA member of

public \.vhoflees a cornplamt with the Office of the D[rector of Pohce o Commented [kc1] L'edited this to be consisient with :

Accountability. i the Charter Amendment. ) o

9.Complaint hearing: A confidential personnel hearing regarding
alleged police misconduct as referenced in City Charter Article XVIll,
Section 125.

10.Days: Calendar days unless otherwise specified.

‘11.Director of Police Accountability (Director): The individual appointed
by the City Council to investigate complaints and carry out the
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operations of the Police Accountability Board and the Office of the
Director of Police Accountability (ODPA).

12.Duty Command Officer (DCO): A sworn employee of the Berkeley
Police Department designated by the Chief of Police to appear at a
hearing or review proceeding to answer questions clarifying
Departmental policy.

13 Eyewitness: A percipient witness.

14.Formal complaint: A complaint filed on the ODPA complaint form by

a member of the bub]m}{u{—l complaintinitiated-bythe-Board-uponthe

Direclers-recommendation,

15 Hearing Panel: Three Board members impaneled to conduct a
confidential hearing of alleged police misconduct.

16.Informal complaint, A communication not on the official ODPA

complamt form from any member of the public that identifies an officer
by name, badge number, other identifying features, or specific
circumstances, and alleges an act of police misconduct.

17.Investigator: Employee of the Office of Director of Police
Accountability whose primary role is to investigate complaints filed with
the ODPA and lo pursue fact-finding §nauir Ir:‘:[

iL lnvestlgatlon The fact-finding process engaged in by the ODPA staff
) a complaint uf ille uerl misconduct by a member of the
ew or review of a

|: arlicular incident or mud*nte

19.Mediation: A process of attempting to reach a mutually agreeable
resolution, facilitated by a trained, neutral third party.

20.Police Accountability Board (Board): The body established by City
Charter Article XVIII, Section 125.

_____ 21.Preponderance of the evidence: Standard of proof in which the
ewdence on one side outweighs, or is more convincing than, the
evidence on the other side, but not necessarily because of the number
of witnesses or quantity of evidence.

22.Subject officer: A sworn employee of the Berkeley Police
Depar’tment against whom a complaint is filed.

._fl_;Wltness officer: A sworn employee of the Berkeley Police
Department, other than the subject officer, who witnessed the events
described in the complaint or has relevant personal knowledge of those
events,

B. Confidentiality

Page 2 of 23

' Commented [kc31 "Inforrnal Complamt" was agreed to

"| Commented [kcd]: | propose these changes in

Commented [kc2]: Edited to be consistent with }
Charter Amendment =

' at a previous meeting, but only relvant if we agree to
| some version of Section IV~

wordmg to #17 and 18 to make it clear that
| "investigations" include fact-finding inquirles not related

\
i Commented [kc5R4]: To be consistent with Charter ]
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1.Importance. In their capacity as Board members, each Board member
will have access to confidential data or information related to Berkeley
Police Department personnel. ODPA staff will likewise have access to
such confidential information. It is vitally important to the integrity of the
complaint process that all parties understand and adhere to the
confidentiality of the process, and do all in their power to protect the
privacy rights of Berkeley Police Department employees as required by
law. The testimony of any sworn employee of the Police Department is
subject to the due process and cenfidentiality provisions of applicable
state and federal law.

2.Duty, Board members, ODPA staff, and their agents and
representatives shall protect and maintain the confidentiality of any
records and information they receive consistent with state or federal law
governing such records or information. In particular, such persons shall
not violate the rights of sworn officers to confidentiality of personnel file
information under Penal Code secs. 832.7, 832.8 (3(d)), and state law.
Confidential information may be provided through witness testimony or
through electronic or hard-copy transmission, and the obligation to
maintain confidentiality applies, regardless of how the information is
communicated.

3.Closed hearings; effect on public records. All confidential complaint
hearings, confidential investigative records, and closed session
meetings relating to the mvestlgatlon of complaants against sworn
ofﬁcers will be closed to the public. Complainants| shall rece

c i versions of investigative records relating to t ,
F-aAny- publlc records included in, or attached to, investigative

reports shali remain public records.

Handling confidential infermation. Each Board member shall shred or
return to ODPA staff all hard copies of confidential material and delete
all confidential material sent electronically, at the close of any
proceeding or as soon as the information is no longer needed. Board
members shall inform ODPA staff after the confidential material has
been shredded or electronically deleted.

Effect of violation. A Board member who violates confidentiality before

or during a confidential complaint hearing shall be automatically
disqualified from further participation in the hearing. Additionally, a
Board member or the Director may agendize an alleged violation of
confidentiality for discussion and action at a closed session of the
Board, which may take adverse action upon a two-thirds vote of those
present. Such adverse action may include: notice of the violation to the
Board member’s nominating Councilmember or to the City Council, or a
prohibition from participating in future confidential complaint hearings
for the remainder of the Board member's term.
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Commented [kcG] This was suggesled by some
| members of the Board at our last meeting on the regs.
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Il. FORMAL COMPLAINTS FILED WITH THE OFFICE OF THE DIRECTOR OF
POLICE ACCOUNTABILITY

A. Initiating a formal complaint

1.Complaint form. A formal complaint alleging misconduct by one or
more sworn officers of the Berkeley Police Department must be filed on
a form provided by the Office of the Director of Police Accountability.
[Complaints must include Janguage advising a complainant who [s the

subject of, or has commenced, fitigation relating to the incldentthat | commented [ke7]: Interim Director Lee had flagged
gave rise to the complaint, to consult an attorney before filing a mis for discussion and question to CA> Not sure what
complaint. The form shall require the complainant to sign the following LA R

statement: "I hereby certify that, to the best of my knowledge, the
statements made herein are true. | also understand that my oral
testimony before the Board shall be given under oath.”

2Who may file.-Any member of the public may file a

complaint/Aggrieved paries-as-wellas-eyewitnesses (percipient _ | Commented [ke8]: See my comment above in
witnesses)-te-alleged-palice-miseondust-may-file-a-complaint: | "definition" of complainant.
GCemplaints-may alse-be-aitiated-filed-by-the-Board-upen-the

recommendalion of-the-Rirector-upon-and-a-vote offive Board
rmembers-lo-authorize-an-investigation-Gomplaints-shall-be-signed-by

the-eomplainant; except-forcomplaints-nitiated-filed by the Board,

3 Filing period. A complaint must be filed within 180 days of the alleged
misconduct, except that the 180 days shall be tolled if:

a) the complainant is incapacitated or otherwise prevented from
filing a complaint; er

b) the complainant is the subject of a criminal proceeding related to
the subject matter of the complaint, in which case the time for the
complainant to file is tolled until the criminal matter has been
adjudicated or dismissed.

4.Sufficiency of complaint. Complaints must allege facts that, if true,
would establish that misconduct occurred. Complaints that do not
allege prima facie misconduct, or are frivolous or retaliatory, shall be
submitted by the Director to the Board for administrative closure at the
next meeting that allows the complainant to be provided at least 5 days'
notice. If a majority of Board members agree, the case will be closed:; if
the Board rejects the Director's recommendation, the Notice of
Complaint and Allegations must be issued within 10 days, unless the
complainant has elected mediation.

5.Right to representation. Complainants and subject officers have the
right to consult with, and be represented by, an attorney or other
representative, but a representative is not required. If the ODPA is
notified that a complainant or subject officer is represented, then the
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ODPA shall thereafter send copies of any materials or notices provided
to the complainant or subject officer(s) to their representatives, as well.

B. Mediation
1.Election

a. ODPA staff shall provide every complainant with information about
the option to select mediation,-and make every effort to ensure
complainants understand this option. The complainant may elect to
enter into mediation up until they are notified that the Director has
submitted findings and recommendations as set forth in Section 1l.
E.1 below.

b. Ifthe complainant elects mediation, ODPA staff shall issue a Notice
of Complaint and Request for Mediation to the subject officer within
7 days that the complainant has opted for mediation, and include a
copy of the complaint if not previously provided. This notice shall
also inform the subject officer of their right to agree to or reject
mediation within 10 days.

¢. A subject officer who agrees to mediation must agree to toll the
City's 240-day disciplinary deadline if the officer later withdraws
from mediation before the mediation session concludes.

d. Once both parties agree to mediation, the complainant no lenger
has the option to have their complaint investigated and heard at a
confidential complaint hearing, unless the subject officer withdraws
from mediation.

2.Completion

a. After receiving notice from the mediator that a mediation has
concluded, ODPA staff shall close the case and inform the Board.

C. Gomplaint investigation

1.Time for complation. Complaint investigations must begin
immediately, proceed expeditiously, and be completed within 120 days
of the City's discovery by a person authorized to initiate an investigation
of the alleged misconduct, unless a Government Code sec, 3304(d)
applies, except:

a. Jfthe complainant or subject officer is the subject of criminal
proceedings related to the complaint, the ODPA shall not commence
an investigation until the criminal matter is adjudicated or dismissed.
All time limits for processing the complaint shall be {olled during the
pendency of the proceedings. As soon as practicable after the filing
of & complaint, the ODPA shall contact the District Attorney’s Office
to determine the status and anticipated resolution of the criminal
proceeding.
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b. A longer time period for th'e investigation, not to exceed 195 days,
may be agreed upon as provided under Section II.N.,

Transmittal-of complaint-Complaints-accepted-by-the-Direstor-shall-be
senkby—ha;d»eopyepel&s#emeaﬂy%e-@hm#eiﬂeﬁea—%%&emal e
Affairs-Board-members-and-each-sworn-officer-againstwhom4he —{ commented [KL9J: 6-26-2022 DPA to combine ]
Gﬁmﬁl’alﬂi—lﬁ—m&é- [fonner] sechons 2&3,

2.Notice of Complaint and Allegations .- \Vithid 30-days-of-a-complaint
filing-rejection-of-a recommendation-for-administrative-closure~or
officers-rejestion-of-a-mediation-efferthe-ODRA-shall- prepare-and
send-a-Notice-oF-Complaint-and Allegations-to-the-complainant-lhe g.
Chief-ef-Pelice-or-BRPD Inlernal Affairs-and each-identified subject Commented[kcﬂmo}Hhmkwe;hou!d o i ‘

offiser—Fhe-Nelice of Complainl-and-Allegations-need-net-be-sentif-the | language of the Charter in 18g
complainant-requesls-mediation;-or-the-Director-resemmends N = S
administrative-elesure -A-copy ol each-complaint-accepted-by-the
Director-shall-be sentlo Board members-within-30-days-of
filing:Complaints received by the Director of Police Accounlability shall
be sent in hard copy or electronically to the Chief of Police and the
Police Department of Internal Affairs, members of the Police
Accountahility Board, and each sworn em }Iovee of lhe BPD against
whoin' the complaint is filed.

Commen!ed [kc1 0] I am notsure where thls Ianguage
about 30 days, rejection of closure," efc... comes from.,
The Charter is much simpler, saying "Complaints
accepted by the Director...shall be sent..." (Section 18

)

After the initial Notice of Complalnt and A[Iegat:ons is sent, ODPA staff
may add, modify, or remove allegations as they deem appropriate, with
a brief explanation for any such changes, in a revised Notice of
Allegations that is sent to the complainant, the Chief or Internal Affairs,
PAB Members, and each subject officer. Notices under this section may
be sent by hard copy or electronically.

3.8waorn officers’ schedules. The Chief of Palice or their designee shall
provide ODPA staff with the schedules of all sworn employees of the
Police Department.

4.Nature of investigation. The investigation shall consist of conducting
recorded interviews with the complainant, subject officers, witness
officers, and civilian witnesses; and collecting relevant documentary
evidence, including, but not limited to, photographic, audio, and video
evidence.

5.Production, subpoena, and preservation of records. The Berkeley

Police Department and all other City departments must produce

records and information requested by the Office of the Director of

Police Accountability and Board in order lo cairy oul ils investigatory A R 5 RN ¥ =
'Andloli 16t functions and duliesin conneclionwilh-nvestigations, unless | Commented [kec12]): | propose this tweaking to be |

state or federal law forbids the produot\on of those records and | consistent with the Charter Amendrment, making it clear
formation. that the ability to request records etc is not confined to
in | formal investigations.

a. The Director andfor the PAB may issue subpoenas to compel the
attendance of persons and the production of books, papers, and
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documents, including but not limited to photographic, audio, and
video evidence, as neaded to carry out their duties and functions.

b. While an invesfigation is in process o tolled, the Chief of Police shall
take appropriate steps to assure preservation of the following items
of evidence:

i.  The original Communications Center tapes relevant to the
* complaint.

ii.  All police reports, records, and documentation, including body-
worn camera video.

fi. Names, addresses, telephone numbers, and statements of all
witnesses.

G.interview notices. Subject officers and witness officers must appear
for interviews related to complaints. ODPA staif shall nofify subject and
witness officers at least 9 days before a scheduled interview date by
hard copy or, when feasible, email. An officer who is unavailable for an
interview shall contact the Director or the investigator Immediately to
state the reason for their unavailability.

7. Conduct of interviews, exercise of Canstitutional rights. Interviews
snould be conducted such that they produce a minimurn of
inconvenience and embarrassment to ali parties. Subject and witness
officer interviews shall be conducted in compliance with the Public
Safety Officers’ Procedural Bill of Rights Act! ("POBRA”). When
possible, ODPA staff shall avoid contacting BPD employees at home,
and avoid contacting others at their place of employment. While all
officers have a right to inveke the Fifth Amendment, they also have a
duty to answer questions before the ODPA regarding conduct and
observations that arise in the course of their employment, and are
subject to discipline for failure to respond.

Both the subject officer and the complainant retain ali their
constitutional rights throughout the process, and any such exercise
shall not be considered by the Board in its disposition of a complaint.
D. Pre-hearing complaint disposition.
1.Administrative Closure
a. Grounds

The grounds upon which a formal complaint may be administratively
closed include but are not limited to the following:

1 Gavernment Code Sec. 3300 et seq.
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i.  The complaint does not allege prima facie misconduct or is
frivolous or retaliatory.

ii.  The complainant requests closure.

ii. Staff have been unable to contact the complainant despite at
least 3 telephone, electronic mail and/or regular mail contacts.
Attempts to reach the complainant by telephone and/or mail
shall be documented in the recommendation for Administrative
Closure.

iv.  The complaint is moot, including but not limited to situations
where the subject officer's employment has been terminated or
where the complaint has been resolved by other means.

v.  Failure of the complainant to cooperate, including but not : 1 W e
limited|to: refusal to submit to an interview, to make available - commented [ke13]: We might want to revisit this,
essential evidence, to attend a hearing, and similar action or a"ﬂ“{ibnlg thﬁ Board t°| Ct?ntil:uemw"h lnvle§tws?a§ons and
: 7 i F 7 ' possibly a hearing relating to the complaint. Suppose a
!nacthn b_y 4 complalnqnt Fhat ComPTom'?es the integrity of the credible allegation of serious misconduct is made but

investigation or has a significant prejudicial effect. the complainant decides against pursuing or appearing

b. Procedure \ L&t a hearing.

1 Commented [kc14R13]: See section below on
A complaint may be administratively closed by a majority vote of "Informal Complaints",

Board members during closed session at a meeting. The

complainant shall be notified of the opportunity to address the Board

during the meeting no later than 5 days before the meeting. Cases

closed pursuant to this section shall be deemed “administratively

closed” and the complainant, the subject officer, and the Chief of

Police shall be notified.
No Contest Response

A subject officer who accepts the allegations of the complaint as
substantially true may enter a written response of “no contest” at any
time before the Director submits their findings and recommendations to
the Board under Section II.E.1. If the subject officer enters a “no contest”
respense, the Director shall so notify the Board when findings and
recommendations are sent to them.

E. Initial submission and consideration of investigative findings and
disciplinary recommendations.

Time to submit. Within 60 days of completing an investigation, the
Director must submit and present investigative findings and disciplinary
recommendations to the Board in a closed session, and convene a
confidential complaint hearing if {he conditions of #5(a) below are metif
lhe-Beard-requasts ithy-a majerity-vole-This deadline may be
extended as provided under Section I1.M.
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Standard of proof. In determining whether a sworn officer has
committed misconduct, the standard is “preponderance of the
evidence.”

Categories of Findings.

The Director's recommended finding shall include one of the following
categories:

a. Unfounded: The alleged actions of the police officer did not occur.

b. Not Sustained: The available evidence can neither prove nor
disprove whether the alleged actions of the police officer occurred.

¢. Exonerated: The actions of the police officer occurred, but were
found to be lawful, justified, and/or within policy.

d. Sustained: The actions of the police officer were found to violate
law or department policy.

Recommendation of discipline and level of discipline. If the Director
recommends a "sustained” finding on any allegation of misconduct, a
recommendation of whether discipline is warranted must also be
included. For those cases where an allegation of misconduct, if
sustained, would involve any of the classes of conduct described in
Penal Code 832.7, as enacted pursuant to Senate Bill 1421 _on January
1,2019, the Director must include a recommendation regarding the
level of discipline.

5. Board decision. Upon reviewing the investigative evidence and the
Director's findings and disciplinary recommendations, and viewing any
relevant body-worn camera footage, the Board shall proceed as
follows:

a. If the Board affirms or proposes a sustained finding ora
recommendation of discipline on any allegation, or decides that
further fact-finding is warranted, a confidential complaint hearing may
be convened on all allegations in the complaint upon the election of
the subject officer. The Board may request that ODPA staff conduct
further investigation as needed.

b. If the Director and the Board agree on all proposed findings, none of
the findings are “sustained,” and the Board decides there is no need
for a hearing, the Board shall send its findings to the Chief of Police.

c. If the Board modifies the Director's findings, none of the findings are
“sustained,” and the Board decides there is no need for a hearing,
the Board shall send its findings to the Chief of Police.

d. Allfindings and recommendations must be sent to the Chief of Palice
within 195 days of the City’s discovery of alleged misconduct, except
if extended as provided under Section |I.M.2.

Page 9 of 23

53



Section ILF.

F. Scheduling a hearing, assigning Hearing Panel members, distributing
hearing packet.

1.Time. If the Board decides to move forward with a confidential
complaint hearing, it must be held within 60 days of the date the ODPA
has completed its investigation.

2.Scheduling hearing. ODPA staff shall determine the availability of
subject officers and complainant before setting a hearing date and time.
Hearings are not to be scheduled on an officer's day off or during
vacation or other leave, unless two or more subject officers identified in
the same complaint do not share a common day on duty.

3.Hearing Panel. ODPA staff shall secure a Hearing Panel to conduct
the confidential complaint hearing. A Hearing Panel shall consist of
three Board members, excepf that in death cases and any cases in
which a majority of Board members vote to sit as a whole, the entire
Board, with a minimum of six Board members, will constitute the
Hearing Panel.

4.0bligation to serve; unavailability. Board members must serve on
roughly an equal number of Hearing Panels each year. If a Hearing
Panel member becomes unavailable, they shall be replaced by another
Board member, and notice of substitution shall issue as soon as
possible. If substituted within 7 days of a hearing, the subject officer
and complainant retain the right to challenge the Board member for
cause. The notice of challenge of a substituted Board member must be
made at least 3 business days before convening the hearing. The
hearing will be continued until the challenge can be resolved.

5.Effect of continuance. If a hearing is rescheduled due to the
unavailability of the complainant, a subject officer, or either party’s
attorney, another Hearing Panel may be assigned. However, the
Hearing Panel composition shall not change after the hearing has been
convened.

6.Notice of hearing. The ODPA must issue a written hearing notice at
least 14 days before the hearing to all parties, witnesses,
representatives, Hearing Panel members, and the Police Chief. This
notice must include the time, date, and location of the hearing, and the
composition of the Hearing Panel.

[.Hearing Packet. At least 14 days before the hearing date The ODPA

shall provide the Hearing Panel with a Hearing Packet, which shall

contain the Director's findings and recommendations, and all evidence

and documentation obtained or produced during the investigation,and

provide access to any relevant body-worn camera footage. The Hearing ) ) Ll o
Packet shall also be sent to the subject officer(s), any representatives, " Commented [ke15]: It was confirmed that this is

the Duty Command Officer, and the Police Chief. [The complainant shall | consistent with Charter and state law. | think the Board

receive a Hearing Packet without information protected from disclosure| /| as insome agreement but | don't think there was a
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by state law. Witness officers and civilian witnesses shall receive a
capy of only their interview transcript.

G. Board member impartiality; recusals; challenges

1Limpartiality.

a. Board members shall maintain basic standards of fair play and
impartiality, and avoid bias and the appearance of bias. In
confidential complaint hearings, they shall consider all viewpoints
and evidence.

b. No member of & Hearing Panel shall publicly state an opinion
regarding policies directiy related to the subject matter of a pending
complaint; publicly comment on any of the facts or analysis of a
pending complaint; or pledge or promise to vote in any particular
manner in a pending complaint. ’

¢. No Board member with a personal interest or the appearance
thereof in the outcome of a hearing shall sit on the Hearing Panel.
Personat interest in the outcome of a hearing does not include
political or sccial altitudes or beliefs or affiliations

Examnples of personal interest include, but are not limited to:

i, afamilial relationship or close friendship with the complainant or
subject officer,

ii.  witnessing events material to the inquiry;
ii.  afinancial interest in the outcome of the inquiry;
iv.  a bias for or against the complainant or subject officer.

d. A Board member who violates Section G.1.b above, before or
during a confidential complaint hearing, shall be automatically
disquaiified from further participation in the hearing. Additionally, a
Roard member or the Director may agendize an alleged violation of
that Section for discussion and action at a regular meeting of the
Board, which may take adverse action upon a two-thirds vote of
those present. Such adverse action may include: notice of the
violation to the Board member's nominating Councilmember or to
the City Council, or a prohibition from participating in future
confidential complaint hearings for the remainder of the Board
member's term.

Recusal. Board members who recuse themselves for personal interest
must do so as soon as they becomse aware of if.

Disclosure of ex parte contacts. Board members shall verbally disclose
all ex parte contacts concerning the subject of the hearing and shali
subrmit a written report of such contacts before the hearing begins. Ex

Page 11 of 23

55



Section I.G.

parte contacts include any contact between a Board member and any
party involved in the complaint before the public hearing.

Challenges to Hearing Panel member

a. Basis for Challenge

A Board member who has a personal interest, or the appearance
thereof, in the outcome of a hearing as defined in Sec. 11.G.1.c. shall
not sit on the Hearing Panel.

b. Procedure

iii.

Within 7 calendar days from the date of mailing of the notice of
a confidential complaint hearing, which includes the names of
the Board members constituting the Hearing Panel, or 10
calendar days before the hearing date, whichever occurs first,
the complainant or the subject officer(s) may file with the
ODPA a written challenge for cause to any Hearing Panel
member. Such challenge must specify the nature of the
personal interest or perceived bias, accompanied by all
evidence and argument supporting the challenge.

The Director of Police Accountability or their designee shall
notify the challenged Board member and send them a copy of
the challenge and supporting materials within 1 business day
after receipt of the challenge.

A Board member challenge and a Board member's response
to being challenged may be filed via email to
dpa@cilyofberkeley.info. ODPA staff may serve a notice of
challenge and supporting materials, and response to a
challenge and supporting materials, via email.

If the Board member agrees to recuse themself, the Director or
their designee shall ask another Board member to serve.

If the Board member does not agree that the challenge is for
good cause, the Board member has 3 calendar days from the
date of contact by staff to file a written response with
supporting materials, if they desire, and ODPA staff must send
the response and supporling materials to the challenging party
within 1 business day of receipt. The Director or their designee
shall convene a special meeting of the two other Hearing Panel
members to occur as soon as practicable to hear the
challenge. For the challenge to be granted, both Board
members must agree that the challenge is for good cause
using the clear and convincing standard. If the challenge is
granted, the Director or their designee shall ask another Board
member to serve. If there is not unanimous agreement by the
two Board members, the challenged Board member will be
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allowed to serve. “Clear and convincing” means evidence that
is so clear as to leave no substantial doubt; or that shows a
high degree of probability.”

vi.  Atthe special meeting to hear the challenge, the party making
the challenge shall, under vath, reiterate the basis of the
challenge for the Board members. All pariies will be allowed
the opportunity to present arguments, witness testimony and
answer questions under oath. Testimony and arguments
presented at the special meeting shall be recorded.

vii.  If a challenge to a Board member is rejected, and the Board
member serves, the written challenge and the Board member's
written response shall be part of the complaint file. if a
challenge is upheld, the Board members voting to uphold must
prepare a written decision explaining their reasoning. This
decision will be furnished to the challenging party and the
challenged Board member, and is confidential.

Replacement of Board members

a. If a challenge to a Board member is upheld, DPA staif shall ask
another Board member o serve.

b. In cases where the full Board sits as the Hearing Panel, a Board
member who agrees to a challenge or is successfully challenged will
be replaced by the alternate Board member.

Tolling of time

A challenge to a Board member that is granted at the request of the
subject officer shall toll any BPD disciplinary time period.

H. Gontinuance requests; other pre-hearing motions

1.Pre-hearing confinuance requests. Requests to continus a hearing
must be made to the Director as socn as the cause for continuance
arises. The Director may grant the request only for good cause. Factors
in determining good cause include: reason for the request, timeliness,
prejudice to the other party, filing date of complaint, and previous
continuance requests. A request for a continuance made within 3
business days of the hearing date shall not be granted unless the
requester cannot attend due to a personal emergency or can
demonstrate substantial prejudice if denied. A continuance granted ata
subject officer's request shall toll any disciplinary time period under the
Memorandum of Understanding between the City of Berkeley and the
Berkeley Palice Association and the 60-day ime limitation under Article
XVIll, Section 125(18)(i}.

2.Newly Discovered Evidence or Witnesses. The compléinant and
subject officer shall provide any newly discovered evidence or
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witnesses’ names to the ODPA staff no later than 10 days before the
scheduled hearing date, with an explanation as to why the evidence or
witnesses could not have been discovered earlier and its significance.
ODPA staff shall inform the parlies and the Hearing Panel of the newly
discovered evidence or witnesses as soon as possible.

The Hearing Panel shall decide whether or not to allow the evidence or
witnesses no later than 4 business days before the scheduled hearing

date, and ODPA staff shall notify both the complainant and the subjéct
officer of the Hearing Panel's decision.

3.Procedural issues or objections. The complainant and subject officer
should raise any procedural issues or objections by submitting them in
writing to the Director at least 7 days before the hearing date.

4,Pre-hearing submission of questions. The complainant, subject
officers, or their respective representatives may submit proposed

. questions related to the incident in writing at least three business days

before the hearing to ODPA staff. Hearing Panel members may ask
these questions if they deem them appropriate and useful.

I. Hearing procedures

1.Who may or must be present at hearing. Hearings are closed to the
public. The Director, Investigator, and Hearing Panel members may be
present during the entirety of the hearing. The complainant and the
Board members, subject to state law. An attorney or other
representative {up to two for each complainant and subject officer) may
participate in the hearing, but a representative is not required, and the
complainant or subject officer is responsible for ensuring their
representative’s presence at the hearing.

subject officer must generally bel present to answer questions from

2.Continuances. If good cause is shown, the Hearing Panel may
continue the hearing to ancther date due to the unanticipated
unavailability of a withess or a representative.

3 Party's failure to appear. Absent good cause, {fithe complainant fails -

to appear within 30 minutes of the scheduled hearing time, the
complaint will be dismissed. Absent good cause, if the subject officer
fails to appear within 30 minutes of the scheduled hearing time, the
hearing will proceed and the allegations may be sustained.

Good cause for failure to appear at complaint hearing.

a. A complainant or subject officer who fails to appear at a complaint
hearing due to significant, unforeseen circumstances that could not
have been anticipated has 7 calendar days from notice of the
dismissal or notice of findings to request that the complaint be re-
opened and a hearing or re-hearing held. The request must be made
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to the ODPA in writing and state the reason for not attending the
hearing.

. ODPA staff shall notify the Hearing Panel members and the

opposing party of the request. On the same dats, staff shall notify the
requesting party that they must submit, within 5 business days,
documentary or other evidence (such as witness statements, a
doctor’s note, or an cbituary) to support their claim of inability to
attend the hearing.

. Staff shall schedule a special meeting date to hear the request, and

then send written notice thereof, At least 72 hours’ written advance
notice of the meeting must be sent. The notice to the opposing party
and Hearing Panel members shall include the requesting parly's
evidence. The opposing party may submit a written response before
or at the special meeting.

. At the special meeting, the requesting party will have the opportunity

to present their case to the Hearing Panel members, who may ask
questions of the requesting pariy. The opposing party may not ask
guestions of the requesting pariy but may present their argument in
opposition. Hearing Panel members may ask questions of the
opposing party. Each side shall have an opportunity for rebuttal.

. Following the parties’ arguments, everyone except ODPA staff is

excused while the Hearing Panel members deliberate. In determining
whether good cause has been shown, the Hearing Panel members
shall consider the reason for not appearing, the prejudice to the
opposing party, and other relevant information. The finding of good
cause must pass by a majority of the Hearing Panel The decision of
the Hearing Pane! will be announced orally and issued in writing. If
good cause is found, staff will schedule a hearing or re-hearing.

A re-hearing granted at the request of the subject officer shall toll any’

BPD disciplinary time period and the one-year investigatory time
period under Government Code section 3304(d). _

Lack of full Hearing Panel, If two Hearing Panel members are present

but a third fails to appear within 30 minutes of the scheduled hearing
time, the hearing will be continued (i.e. delayed) until a third Hearing
Panel member is seated, unless all partiss agree to proceed with two
Hearing Panel members, in which case all findings must be unanimous.

Chair of panel. The Hearing Panel shall select one member to serve as
the Chairperson of the hearing. :

Viewing body-worn camera footage. Hearing Panel membaers,

complainants and their representatives, and subject officers and their
representatives {in accordance with BPD policy), may view relevant
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body worn camera footage in advance of the hearing., Relevant body-
worn camera footage may also be shown during the hearing.

Taking testimony at the hearing. Testimony at the hearing will include
the following elements:

a. The complainant, witnesses, and officers will be called into the
hearing room lo testify separately. Hearing Panel Members may ask
questions submitted previously in accordance with Section I1.H.4, if
deemed appropriate and useful.

b. The complainant will generally testify first and may be accompanied
by their reprasentatives. The complainant andfor their
representatives may make a sfatement or rely on their interview
statement. The representatives may ask the complainant questions.
Hearing Panel Members may then ask questions. After questioning
is completed, the complainant or their representatives will have up
to 15 minuies to provide a summary of their case and a closing
statement.

¢. The complainant and their representative will be excused from the
hearing room after thelr testimony or representation is completed.

d. Any civilian witnesses will be called inta the hearing room o testify
separately. They may make a statement or rely on their interview
statement. Hearing Panel Members may ask questions. After their
questioning is completed, witnesses will be excused.

e. The subject officer{s) and any witness officers will be called into the
hearing room to testify separately, and will not be present during the
complainant's and civilian witness’s testimony. Subject officer ’
representatives may be present for all of thelr subject officer’s
testimony. Subject officers may make a statement or rely on their
interview statements. The subject officer may be questioned by their
representative, after which the officer may be questioned by up to 2
Hearing Panel Members, unless the officer waives this limitation.
After questioning is completed, subject officers or their
representative will have up to 15 minutes to provide a summary of
their case and a closing statement.

f. Witness officers will then be called into the hearing room. They may
make a statement or rely on their interview statement. Hearing
Panel Members may then ask questions. After questioning is
completed, the officer witness{es) will be excused.

The Duty Command Officer (DCO} may be present during the
subject officer and witness officer's testimony. The DCO appears
on behalf of the Berkeley Police Department o answer quastions
fram the Board about Department policies and procedures, The
DCO is not to testify as to the events pertaining to the complaint,
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offer any opinion about whether misconduct occurred, or act as a
representative of a subject officer.

g. Board members may call any participant back into the hearing room
for follow-up questions.

Maintaining order. No person at the hearing shall become subject to
undue harassment, personal attack, or invective. If the Chairperson
fails to maintain reasonable order, BPD employees may leave the
hearing without prejudice. The burden shall be upon the BPD employee
to establish to the City Manager's satisfaction that their reason for
leaving was sufficient.

J. Evidence

1.General. The hearing need not be conducted according to technical

rules of evidence. Any relevant evidence shall be considered if it is the
sort of avidence on which reasonable persons are accustomed to rely

in the conduct of serious affairs.

2.Subpoenas. The Director and/or Board may issue subpoenas to
compe! the production of books, papers, and documents, and the
attendance of persons o take testimony, as needed to carry out their
duties and functions.

3.Procedure. Evidence shall be considered in accordance with the
following provisions:

a. The complainant and subject officers shall have the right to testify
and refer to any relevant evidence that has been entered into the
record. If the complainant or subject officers do not testify on their
own behalf, they may be called and questioned.

b. All oral evidence shall be taken under oath.
¢. The Chairperson shall exclude irrelevant evidence.

d. The Chairperson shall conduct the hearing subject to being overruled
by a majority of the Hearing Panel members. Hearing Panel
members shall be primarily respensible for obtaining testimeny.
ODPA staff will answer Board members' questions on the evidence,
points of law, and procedure.

e. The City Attorney's opinion shall be sought whenever the
interpretation of a City Ordinance or the City Charter is coniested
and pivotal to the case, or when a case raises substantial legal
issues of first impression. If a conflict of interest exists for the City
Attorney, outside counsel may be obtained (Article XV, Section 125

(16} (b).)
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f. Ifthe Hearing Panel needs additional evidence or an opinion from

the City Attorney to reach its findings, it may continue the hearing to
a future date,

g. If either party requests that the hearing be continued at a later date

to consider motions or points of law, any applicable BPD disciplinary
time limit nay| be tolled for the period of such continuance. The

Hearing Panel, in consultation with the parties, shall decide on the
continuance and any possible tolling.

Judicial disposition. Either party may present to the Hearing Panel
evidence of the disposition of a matter relating to the incident in
question by any branch of the judiciary (including but not limited to
superior court, traffic court, and small claims court), and the Hearing
Panel shall accept those findings as true.

K. Deliberation and Findings

I.Deliberation. After the hearing has concluded, the Hearing Panel
shall deliberate outside the presence of everyone except ODPA staff.
The Hearing Panel shall only consider information provided in the
hearing packet, through body-worn camera footage, or during the
hearing.

2.Vote. The Hearing Panel shall affirm, modify, or reject the findings
and recommendation of the Director of Palice Accountability, as set
forth in Section 11.E.3. All actions of the Hearing Panel shall be by
majority vote of those Board members present.

J.Transmittal of findings. The Hearing Panel's decision must be
submitted in writing to the Chief of Police within 15 days of the hearing,
unless extended as provided under Section |11.M.2. The decision shall
also be transmitted to the complainant and the subject officer(s).

4.Content of findings.

a. Ifthe Hearing Panel agrees with the findings and recommendations
of the Director, no explanation is required.

g-Panel-desires,

fide

~{f- wrd-modifies-errejects-the DPAs findings-and

He-loreconvenethehe
Hhe-investigali
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another-TheDirectorshall prepare-and-submit the-findings-and
recormmendations:

b—ifthe Hearng-Panel modifies-errejests-the-Direstors-findings-and

recommendations-the-Direstor-shall-prepare-and-electronieally
submit-a-written-drafiof-the-nev-findings-and recornmendationsta
the-Hearing-RPanel—lam~member-of-the-Hearing-Paneladvises-lhe
Director-that-the-memberseeks-to1nake-substantive-ehanges-te-the
dralt-the Directorshall-reconvene-the-Hearing-Panel-to-ensure-lhe
Panel-hasreachad-consensus-onthefindings-and
recommendalions:

b. I{the Hearing Panel modifies or refects the Director's findings and

recommendations, the Director shall prepare and electronicall

submit a written draft of the revised findings and recommendations to

the Hearing Panel majority and Inquire about their availability for a
polential reconvening of the panel. If any member of the majority
advises the Director that the member seaks to make substantive

changes to the draft, the Director shall attempt to reconvene the
Hearing Panel majority to ensure they have reached consensus on

the findings and recommendations.

If the Direclor is unable to reconvene the Hearing Panel majority or

there Is insufficlent time to meet the investigative deadlines, the
Director will ask the malority to submit comments and feedback in
writing. The Director will not share the comments or feedback among
Hearing Panel members, but will. in the Direclor's best Judgment,

harmonize thelr opinions in preparing final findings and
recommendations.

c.Any Hearing Panel member dissenting from a finding or
recommendation of the majority shall submit a separate written
explanation of their reasoning, unless the dissenter agrees with the
Director’s finding and recommendation.

L. Findings of Chief of Police; tentative decision,; final determination by
Chief or City Manager.

‘.Chief's decision. Within 10 days of receiving the Board's findings and
recommendations
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, the Chief of Police shall take ona of the following actions:

a. Issue a final decision If the Chief agrees with the Director or the
Hearing Panel, .

b. Submit a tentative decision including any disagreement with the
Director or the Police Accountability Board.

Director’s request to review tentative decision. If the Chief submits a
tentative decision disagreeing with any findings or recommendations of
the Director or Board, the Director may request, within 10 days of
recelving the decision, that the Chief submit the decision to the City
Manager. If the Director does not make the request, the Chief’s
decision becomes final.

City Manager’s final decision. Within 25 days of receiving the submittal
from the Chief, the City Manager or their designee shall submit a final
determination, with a written explanation, to the Director, the Board,
and the Chief.

Extension of time. The deadlines in this Section I.L may be extended
as provided under Section [LM.2, '

M. Time limits; extensions; tolling.

Overall limit. The time limit for investigations and notification of
discipline is 240 days from the date of the City's discovery of alleged
misconduct, unless a Government Code section 3304(d) exception
applies.

Other time imits. The deadlines for the Director to complete an
investigation, present investigative findings to the Board, submit
findings and recommendations to the Chief of Police, or request that
the Chief submit a tentative decision to the City Manager; as well as
deadiines for the Chief to act on findings and recommendations from
the Director or Hearing Panel, and for the City Manager or their
designee to make a final decision, are advisory, and may be adjusted
by the Director after consuliing with the City Manager and Chief, to
ensure that all investigations and netifications are completed within 240
days. The fimeline for completing an investigation shall not be extended
beyond 195 days.

Talling. If a subject officer is unavailable for an interview with ODPA
staff or to attend a confidential personne! hearing due to any leave of
absence, the 240-day time limit for complaint investigation and
notification of disclpline under Section 18(d) of Article XVI1I of the City
Charter shall be tolled pending availability of the officer. This provision
shatll apply only when the subject officer's leave of absence exceeds 14
consecutive days.
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1ll. CONTESTING FINDINGS OF DECISION WHEN COMPLAINT FILED WITH
THE POLICE DEPARTMENT

A. Application

This Section [l applies to camplaints that a member of the public files with
the Police Department only.

B. Procedure

When the Internal Affairs division of the Police Department has
completed its investigation of a complaint, the Chief of Police shall
issue a letter of disposition to the subject officer and the Director. The
Chief shall also issue a letter of dispasition to the complainant that
complies with the Penal Code.

If & finding is “not sustained,” "unfounded,” or "exonerated,” the
complainant has 20 days from the date notice is sent (by mail or other
reasonable means that the complainant agrees to), to contest the
Chief's determination to the Director. The Director, if appropriate, may
request to review all files, transcripts, and records related to the
complaint.

Within 15 days of receiving an objection from a complainant or a notice
from the Chief that a complainant has objected, the Director, in their
discretion, may notify the complainant that either:

a. The objection is accepted and the Board will convene to conduct a
review based on the investigative record provided by the
Department; or

b. The objection is dismissed. In such cases, the Director must notify -
the Board of such dismissal in writing within 30 days of natifying the
complainant of the dismissal.

If the Director decides that the Board will conduct a review, ODPA staff
shall ask the Board to conduct a review of the investigative record at a
closed sessien meeting.

a. Atthe meeting, only Board members and ODPA staff will be
present. A Duty Command Cfficer may be present.

b. The Board shall evaluate the investigative record to determins
whether the complainant’s objection has merit, either because the
Department failed to proceed in a manner required by state and
federal law, or because the Chief's decision is not supported by the
evidance in the recerd.

¢. All action of the Board must be by majority vote,

The Board must, within 45 days of the date the Director accepts an
objection:
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a. Dismiss the complainant's objection;
b. Issue a report agreeing with the Chief's determination; or

c. Issue a report disagreeing with the Chief's determination if the
Board finds that: 1) the Department failed to proceed in a manner
required by state and federal law; or 2) the Chief's decision is not
supported by the evidence in the record. The Director shall submit
this report to the Chief and the City Manager.

Within 15 days of receiving a Board's recommendation disagreeing with
the Chief, the Chief may prepare a report for the City Manager
addressing any concerns or objections.

Within 25 days of receiving the Chief’s report, the City Manager or their
designee shall consider the reports of both the Board and the Chief,
and send a final determination with a written explanation to the Director,
the Board, and the Chief.

The deadlines in this Section |1l are advisory, and may be adjusted by
mutual agreement between the City Manager, the Director, and the
Chief, to ensure that all investigations are completed such that the time
limit for investigations and notification of discipline occurs within 240
days, and investigation of all complaints filed with the Police
Department are completed within 120 days of the City’s discovery of
alleged misconduct, unless a Government Code section 3304(d)
exception applies.

IV. INFORMAL COMPLAINTS

A. An informal complaint is a communication not on the official ODPA
- complaint form from any member of the public that identifies an officer
by name, badge number, other identifying features, or specific
circumstances, and alleges an act of police misconduct. The individual
who initiates an informal complaint may request anonymity (i.e.,
remain anonymous to all, including ODPA staff) or confidentiality (i.e.,
remain known only to ODPA staff and Board members).

B. ODPA staff shall try to contact the individual to explain how to file a formal
complaint.

C. If ODPA staff is unable to contact the individual, or if the individual
declares their intention not to file a formal complaint, staff shall agendize
the informal complaint for closed session at the next PAB meeting with
notice to named officer(s). At said meeting, the Board shall determine
whether to process the complaint based, in part, on the following
bonsiderations,

— Commented [ke22]: Formalting is messed up.
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G.0D. 1. Whether the informal complaint alleges prima facie misconduct;
2. The seriousness of the alleged incident;
3. The timeliness of the complaint;

4, Whether a formal complaint has already been filed about the alleged
Incident.

C. If the Board decides to process the complaint, ODPA staff shall initiate a
complaint investigation, including interviews, body-worn camera footage, etc.,
as provided in Sectian [l C above. If necessary (following Section Il E(5)(a)
above), a complaint hearing shall be scheduled. At said hearing, a complainant
who requests anonymity or confidentiality shall not be required to testify. Those
complainants who choose not to testify may be represented by their Counsel.
Complainants who do not testify shall be advised that this is their only
opportunity to appear before the Board.

lig e To the extent possible, the identity of an individual who submits an

anonymous or confidential informal complaint shall remain
anonymous/confidential, if requested.

E-F. A complaint filed anonymously on the officlal ODPA complaint form
shall be treated as an informal complaint

IV COMPLAINT FOLLOW-UP

After the Chief of Police or City Manager has issued a final decision on a
complaint, ODPA staff shall invite the subject officer(s), complainant, and
witnesses who testified, to participate in an exit interview or survey, and
ODPA staff shall conduct the exit interview or survey with those who are
willing.

V AVAILABILITY AND AMENDMENT OF REGULATIONS

A. These Regulations shall be posted on the website of the Office of the
Director of Police Accountability, and ODPA staff shall furnish them to
any person requesting a copy.

B. Amendments to these Regulations require a majority vote of the Board
and ratification by the City Council.
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INFORMAL COMPLAINTS

The Regulations Subcommittee--together with Interim Director Lee, former Investigator Norris, and L.
Montgomery—Ilast spring spent a substantial amount of time discussing this section. The Subcommittee
agreed that it is important for members of the public to have the ability to register a complaint
informally, The version | have included is a slightly edited version of what was discussed at the

subcommittee, and the full Beard has not discussed this issue.

| fee! strongly about including this ability of any member of the public to register an informal complaint

for several reasons.

1)

There may be reasons why an individual might prefer not to file a formal complaint,
including but not limited to fears of retaliation, embarrassment, criminal liability etc. it is in
the interest of fulfilling our police oversight function (“promot{ing] public trust through
independent, objective, civilian oversight of the Berkeley Police Department”, Berkeley City
Charter, Section 125 (1)), that all legitimate concerns of the public have an avenue for
redress, if appropriate.

In its 2021 Report on best practices, The National Association of Civilian Oversight (NACOLE)
wrote in its “Complaint Process” section as its Number 1 recommendation: “There should be
several alternative mocdles for filing a complaint and the process should be as easy and -
accessible as possible.” Further, they wrote, the process should be “barrier-free”: “Unless
required by state law, the complaint process should not require individuals to notarize a
complaint, sign an affidavit, or issue statements under penalty of perjury...”

Relatedly, this informal complaint process is the only way for a complaint to be filed
anonymously {identity unknown to ali, including staff) or confidentially {identity known
only to ODPA staff and Board Members). While allowing for a complainant to make their
identity known, the informal complaint process does not require it. Thus, the informal
complaint and anonymous/confidential complaints are related but not synonymous.

In its 2021 report (and all previous reports), NACOLE recommended that oversight bodies
allow for anonymous complaints: “Unless prohibited by law, the complaint process should
allow for the anenymous filing of complaints. Complaint forms and brochures should make
clear that complaints can be submitted anonymously and that providing any identifying
information is optional. Accepting anonymous complaints is crucial to giving complainants
who fear retaliation or retribution or wish to remain private the opportunity to report an
incident of alleged misconduct to an oversight agency....Requiring identifying information
for complaints to be processed may prevent the civilian oversight agency from learning
about an incident of which it should be aware....Accepting anonymous complaints is a fairly
common practice in civitian oversight. According to the Civilian Oversight Agency Database
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{COAD) survey conducted by NACOLE, 72% of 58 responding oversight agencies reported
their jurisdictions permitted anonymous complaints.”

| was able to speak by telephone or zoom teleconference to police oversight staff in San
Diego, Oakland, San Francisco, and San Jose. They all allow for anonymous complaints.
Furthermore, the concern of some former ODPA staff that the office could be swamped if
anonymous complaints were allowed is not born up by the experience of other jurisdictions.
Those | communicated with in other California jurisdictions told me that they do not receive
many anonymous complaints.

Furthermore, the BPD allows for complaints they receive from the public to be anonymous,
as they do for whistleblowers or internal complaints from its employees.

The Regulations Subcommittee worked hard on the process for investigating and processing
informal and/or anonymous complaints.
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2.99.020 Definitions.

The following definitions apply to this Chapter:

1. "Surveillance Technology" means an electronic device, system utilizing an electronic device, or similar
technological tool used, designed, or primarily intended to collect audio, electranic, visual, location, thermal,
olfactory, biometric, or similar information specifically associated with, or capable of being associated with, any
individual or group. Examples of covered Surveillance Technology include, but are not limited to: cell site
simulators (Stingrays); automatic license plate readers; body worn cameras; gunshot detectors (ShotSpotter); facial
recognition software; thermal imaging systems, except as allowed under Section 1(d); social media analytics
software; gait analysis software; and video cameras that record audio or video and can remotely transmit or can
be remotely accessed. '

"Surveillance Technology" does not include the following devices or hardware, unless they have been equipped
with, or are meodified to become or include, a Surveillance Technology as defined in Section 1 (above):

a.  Routine office hardware, such as televisions, computers and printers, that is in widespread public use and
will not be used for any surveillance functions;

b. Handheld Parking Citation Devices, that do not automatically read license plates; s

¢. Manually-operated, portable digital cameras, audio recorders, and video recorders that are not to be used
remotely and whose functionality is limited to manually capturing, viewing, editing and downloading video
and/or audio recordings, but not including body worn cameras;

d. Devices that cannot record or transmit audio or video or be remotely accessed, such as image stabilizing
binoculars or night vision goggles or thermal imaging cameras used for fire operations, search and rescue
operations and missing person searches, and equipment used in active searches for wanted suspects,

e. Manually-operated technological devices that are not designed and will not be used to surreptitiously
collect surveillance data, such as two-way radios, email systermns and city-issued cell phones;

f.  Municipal agency databases;

g.  Medical equipment used to diagnose, treat, or prevent disease or injury, including electrocardiogram
machines;

h. Cybersecurity capabilities, technologies and systems used by the City of Berkeiey Department of
Information Technology to predict, monitor for, prevent, and protect technology infrastructure and systems
owned and operated by the City of Berkelay from potential cybersecurity events and cyber-forensic based
investigations and prosecutions of illegal computer based activity;

i.  Stationary security cameras affixed to City property or facilities.

j. Perscnal communication device, which means a cellular telephone, @ personal digital assistant, a wireless
capable tablet or similar wireless two-way communications and/or portable Internat accessing device, that has

The Berkeley Municipal Code is current through Ordinance 7830-NS, passed July 26, 2022
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not been modified beyond stock manufacturer capabilities, whether procured or subsidized by a City entity or
personally owned, that is used in the regular course of conducting City business.

2. "Surveillance Technology Report" means an annual written report by the City Manager covering all of the City
of Berkeley's Surveillance Technologies that includes all of the following information with regard to each type of
Surveillance Technology:

a. Description: A description of all non-privileged and non-confidential information about use of the
Surveillance Technology, including but not limited to the quantity of data gathered and sharing of data, if any,
with outside entities. If sharing has occurred, the report shall include general, non-privileged and non-

confidential information about recipient entities, including the names of the entities and purposes for such
sharing;

b. Geographic Deployment: Where applicable, non-privileged and non-confidential information about where
the surveillance technology was deployed geographically;

c¢.  Complaints: A summary of each complaint, if any, received by the City about the Surveillance Technology;

d. Audits and Violations: The results of any non-privileged internal audits, any information about violations
or potential violations of the Surveillance Use Policy, and any actions taken in response;

e. Data Breaches: Non-privileged and non-confidential information about any data breaches or other
unauthorized access to the data collected by the surveillance technology, including information about the
scope of the breach and the actions taken in response;

f.  Effectiveness: Information that helps the community assess whether the Surveillance Technology has
been effective in achieving its identified outcomes;

g. Costs: Total annual costs for the Surveillance Technology, including personnel and other ongoing costs.

3. "Surveillance Acquisition Report" means a publicly-released written report produced prior to acquisition or to
proposed permanent use after use in Exigent Circumstances pursuant to Section 2.99.040 (2), of a type of
Surveillance Technology that includes the following:

a. Description: Information describing the Surveillance Technology and how it works, including product
descriptions from manufacturers;

b. Purpose: Information on the proposed purpose(s) for the Surveillance Technology;
. lLocation: The general location(s) it may be deployed and reasons for deployment;

d. Impact: An assessment identifying potential impacts on civil liberties and civil rights including but not
limited to potential disparate or adverse impacts on any communities or groups;

e. Mitigation: Information regarding technical and procedural measures that can be implemented to
appropriately safeguard the public from any impacts identified in subsection (d);

The Berkeley Municipal Code is current through Ordinance 7830-NS, passed July 26, 2022.
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4,

f. Data Types and Sources: A list of the sources of data proposed to be collected, analyzed, or processed by
the Surveillance Technology, including "open source" data;

g. Data Security: Information about the steps that can be taken to ensure adequate security measures to
safeguard the data collected or generated from unauthorized access or disclosure;

h. Fiscal Cost: The fiscal costs for the Surveillance Technofogy, including initial purchase, personnel and
other ongoing costs, including to the extent practicable costs associated with compliance with this and other
reporting and oversight requirements, as well as any current or potential sources of funding;

i, Third Party Dependence and Access: Whether use or maintenance of the technology will require data
gathered by the technology to be handled or stored by a third-party vendor on an ongoing basis, and whether
a third party may have access to such data or may have the right to sell or otherwise share the data in
aggregated, disaggregated, raw or any other formats;

j. Alternatives: Asummary and general assessment of potentially viable alternative methods (whether
involving the use of a new technology or not), if any, considered before deciding to propose acquiring the
Surveillance Technology; and

k. Experience of Other Entities: To the extent such information is available, a summary of the experience of
comparable government entities with the proposed technology, including any unanticipated financial or
community costs and benefits, experienced by such other entities.

syrveillance Use Policy" means a publicly-released and legally-enforceable policy for use of each type of the

surveillance Technology that shall reflect the Surveillance Acquisition Report produced for that Surveillance

Technology and that at a minimum specifies the following:

a. Purpose: The specific purpose(s) that the Surveillance Technology is intended to advance;

b, Authorized Use: The uses that are authorized, the rules and processes required prior to such use, and the
uses that are prohibited;

¢ Data Collection: Information collection that is allowed and prohibited. Where applicable, list any data
sources the technology will rely upon, including "open source” data;

d. 'Data Access: A general description of the title and position of the employees and entities authorized to
access or use the collected information, and the rules and processes required prior to access or use of the
information, and a description of any and all of the vendor’s rights to access and use, sell or otherwise share
information for any purpose; .

e. Data Protection; A general description of the safeguards that protect information from unauthorized
access, including encryption and access control mechanisms, and safeguards that exist to protect data at the
vendor level;

f. Civil Liberties and Rights Protection: A general description of the safeguards that protect against the use
of the Surveillance Technology and any data resulting from its use in a way that violates or infringes on civil

The Berkeley Municipal Code is current through Ordinance 7830-NS, passed July 26, 2022.
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rights and liberties, including but not limited to potential disparate or adverse impacts on any communities or
groups;

g. Data Retention: The time period, if any, for which information collected by the surveillance technology will
be routinely retained, the reason such retention period is appropriate to further the purpose(s), the process
by which the information is regularly deleted after that period lapses, and the specific conditions that must be
met to retain information beyond such period;

h. Public Access: How collected information may be accessed or used by members of the public;

i.  Third Party Data Sharing: If and how other City or non-City Entities can access or use the information,
including any required justification or legal standard necessary to do so and any obligations imposed on the
recipient of the information;

j-  Training: Training required for any employee authorized to use the Surveillance Technology or to access
information collected;

k. Auditing and Oversight: Mechanisms to ensure that the Surveillance Use Policy is followed, technical
measures to monitor for misuse, and the legally enforceable sanctions for intentional violations of the policy;
and

[.  Maintenance: The mechanisms and procedures to ensure maintenance of the security and integrity of the
Surveillance Technology and collected information.

"Exigent Circumstances" means the City Manager's good faith belief that an emergency involving imminent

danger of death or serious physical injury to any person, or imminent danger of significant property damage,
requires use of the Surveillance Technology or the informaticn it provides.

6.

"Face Recognition Technology" means an automated or semi-automated process that assists in identifying or

verifying an individual based on an individual's face. {Ord. 7676-NS § 1, 2019: Ord. 7592-NS § 2 (part), 2018)

The Berkeley Municipal Code is current through Ordinance 7830-NS, passed July 26, 2022.

Disclaimer: The City Clerk's Office has the official version of the Berkeley Municipal Code. Users should contact the
City Clerk's Office for ordinances passed subsequent to the ordinance cited above.

City Website: www.berkeleyca.gov

le Publishing Compan
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2.99.030 City Council Approval Requirement.

1. The City Manager must obtain City Council approval, except in Exigent Circumstances, by placing an item on
the Action Calendar at a duly noticed meeting of the City Council prior to any of the following:

a. Seeking, soliciting, or accepting grant funds for the purchase of, or in-kind or other donations of,
Surveillance Technology;

b. Acquiring new Surveillance Technology, including but not limited to procuring such technology without
the exchange of monies or consideration;

c. Using new Surveillance Technology, or using Surveillance Technology previously approved by the City
Council for a purpose, or in a manner not previously approved by the City Council; or

d. Entering into an agreement with a non-City entity to acquire, share or otherwise use Surveillance
Technology or the information it provides, or expanding a vendor's permission to share or otherwise use
Surveillance Technology or the information it provides.

2. The City Manager must present a Surveillance Use Policy for each Surveillance Technology to the Police
Review Commission, prior to adoption by the City Council. The Police Review Commission shall also be provided
with the corresponding Surveillance Acquisition Report that had been presented to council for that Surveillance
Technology. No later than 30 days after receiving a Surveillance Use Policy for review, the Palice Review
Commission must vote to recommend approval of the policy, object to the proposal, recommend modifications, or
take no action. Neither opposition to approval of such a policy, nor failure by the Police Review Commission to act,
shall prohibit the City Manager from proceeding with its own review and potential adoption.

3. The City Manager must submit for review a Surveillance Acquisition Report and obtain City Council approval of
a Surveillance Use Policy prior to engaging in any of the activities described in subsections (1) (a)-(d).

4. Evidence received relating to the investigation of a specific crime that may have been generated from Face
Recognition Technology but was not intentionally solicited shall not be a violation of this ordinance.

5. Notwithstanding any other provision of this Chapter, it shall be a violation of this ordinance for the City
Manager or any person acting on the City Manager's behalf to obtain, retain, request, access, or use: i) any Face
Recognition Technology; or ii) any information obtained from Face Recognition Technology, except for personal
communication devices as defined by Section 2.99.020 or section 2.99.030(4). The inadvertent or unintentional
receipt, access to, or use of any information obtained from Face Recognition Technology shall not be a violation of
this subsection provided that the City Manager or any person acting on the City Manager's behalf does not request
or solicit the receipt, access to, or use of such information, and all copies of the information are promptly
destroyed upon discovery of the information, and the information is not used for any purpose.

The City Manager shall log the receipt, access to, or use of any such information in its Annual Surveillance
Technology Report. The Surveillance Technology Report shall identify measures taken by the City to prevent the
further transmission or use of any information inadvertently or unintentionally obtained through the use of Face

The Berkeley Municipal Code is current through Ordinance 7830-NS, passed July 26, 2022.
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Recognition Technology; provided, however, that nothing in this Chapter shall limit the ability to use such
information in connection with a criminal investigation. (Ord. 7676-NS § 2, 2019: Ord. 7592-NS § 2 (part), 2018)

The Berkeley Municipal Code is current through Ordinance 7830-NS, passed July 26, 2022.

Disclaimer: The City Clerk's Office has the official version of the Berkeley Municipal Code. Users should contact the
City Clerk’s Office for ordinances passed subsequent to the ordinance cited above.

City Website: www.berkeleyca.gov
Code Publishing Cornpany
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Berkeley Police Review Project
SUPPLEMENTAL CONFIDENTIALITY AGREEMENT

As a member of the Berkeley Police Review Project, students will have legal duties to
maintain not only the confidential information of a complainant, as described in the Student-
Initiated Legal Services Confidentiality Agreement, but also of police officers who are the
subject of a complaint (“subject officers”) filed with the Berkeley Police Review Commission
(BPRC). '

As a Berkeley Police Review Project member, students may learn and have access to
confidential data or information related to Berkeley Police Department personnel
(collectively, “Confidential Personnel Records”). The confidentiality of this information is
governed by the Public Safety Officers Procedural Bill of Rights Act (Calif. Gov't. Code sections
3300-3319), California Penal Code sections 832.5 and 832.7, and case law, including Berkeley
Police Association v. City of Berkeley, 167 Cal.App.4™ 385 (2008).

As a condition of allowing a student to work with the Berkeley Police Review Project, the
undersigned student agrees to strietly protect any Confidential Personnel Records they
receive or generate as a result of their work on this project, whatever its source, including but
not limited to matters communicated by the client; or by BPRC staff, and-by-any-persen
during a-BPRE Beard-of nguiry-hearing and regardless of how it is received, whether orally or
in writing.

Students must not discuss or disclose Confidential Personnel Records with anyone who is not
working with the-student student members of Berkeley Law's Police Review Project (PRP) and the
supervising attorney on the case. By signing this agreement, the undersigned student agrees
not to disclose Confidential Personnel Records orally or in writing. This includes classroom and
study group discussions, interactions with the press, job interviews and any social media or
online forum (such as a personal or professional blog, Twitter, Facebook, Snapchat, etc.). The
undersigned student also agrees not to write about any aspect of a Berkeley Police Review
Project case without the express, prior approval of the complainant and-the-Berkeley-Police
Raview Cemmission-staff. Under no circumstances may the student disclose any eenfidentiat
infermation-includingany information identifying the subject officer. The obligation of each
student to maintain the confidentiality of Confidential Personnel Records is ongoing and
continues after his or her participation in the Berkeley Police Review Project has ended.

Confidential Personnel Information may include:

e The names of subject officers, witness officers, civilian witnesses, and other
persons related to a case, or information likely to indicate identity. Identifying
information goes beyond names of subject officers, and includes any facts that
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would identify the subject officer to someone that knows the person, or knows of
them.

* Any information received from the Police Review Commission, including a Report of

Investigation and information regarding the findings of the BOI, that would identify
the subject officer or officers.

At the conclusion of a student’s involvement with the Berkeley Police Review Project, the
student must return to the supervising attorney or to BPRC staff all Confidential Personnel
Files. paperfiles-and decuments,including-any-Report-of Investigation-Board-of Inguiry
findings; notes;-outlines,otherwork product,emails, or-otherwritten-materials-The-student
also-must-permanently delete any such-material from-his/her/their-email-aceount,personal
computerand-other-devicesHfa-student-wishes toretaina-cepyof-hisfher/theirwork
product; -hefshe/they-must ebtainthe express-written-approval-of the Berkeley Police Review

The Pro Bono Program Director, Deborah Schlosberg, is available to answer any questions or
concerns about this Agreement, or about the disclosure of any specific information.

Students who are uncertain about whether certain information is Confidential Personnel
Record should, before any disclosure, ask the supervising attorney for the Berkeley Police
Review Project. As a general practice, students should avoid using the names of the officers
involved both orally and in writing, and instead use the terms “the subject officer” or “the
witness officer.” Failure to protect Confidential Personnel Records will jeopardize the viability
of the Berkeley Police Review Project.

I have read and understand this Supplemental Confidentiality Agreement and agree to abide
by its terms.

Name (printed)

Signature Date
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Berkeley Police Review Project
SUPPLEMENTAL CONFIDENTIALITY AGREEMENT

As a member of the Berkeley Police Review Project, students will have legal duties to
maintain not only the confidential information of a complainant, as described in the Student-
Initiated Legal Services Confidentiality Agreement, but also of police officers who are the
subject of a complaint (“subject officers”) filed with the Berkeley Police Review Commission
(BPRC).

As a Berkeley Police Review Project member, students may learn and have access to
confidential data or information related to Berkeley Police Department personnel
{collectively, “Confidential Personnel Records”). The confidentiality of this information is
governed by the Public Safety Officers Procedural Bill of Rights Act (Calif. Gov't. Code sections
3300-3319), California Penal Code sections 832.5 and 832.7, and case law, including Berkeley
Police Association v. City of Berkeley, 167 Cal.App.4'"385 (2008).

As a condition of allowing a student to work with the Berkeley Police Review Project, the
undersigned student agrees to protect any Confidential Personnel Records they receive or
generate as a result of their work on this project, whatever its source, including but not
limited to matters communicated by the client or by BPRC staff and regardless of how it is
received, whether orally or in writing.

Students must not discuss or disclose Confidential Personnel Records with anyone who is not
working with student members of Berkeley Law's Police Review Project (PRP) and the
supervising attorney on the case. By signing this agreement, the undersigned student agrees
not to disclose Confidential Personnel Records orally or in writing. This includes classroom
and study group discussions, interactions with the press, job interviews and any social media
or online forum (such as a personal or professional blog, Twitter, Facebook, Snapchat, etc.).
The undersigned student also agrees not to write about any aspect of a Berkeley Police
Review Project case without the express, prior approval of the complainant. Under no
circumstances may the student disclose information identifying the subject officer. The
obligation of each student to maintain the confidentiality of Confidential Personnel Records is
ongoing and continues after his or her participation in the Berkeley Police Review Project has
ended.

Confidential Personnel Information may include:

¢ The names of subject officers, witness officers, civilian witnesses, and other
persons related to a case, or information likely to indicate identity. Identifying
information goes beyond names of subject officers, and includes any facts that

79



would identify the subject officer to someone that knows the person, or knows of
them.

* Any information received from the Police Review Commission, including a Report of

Investigation and information regarding the findings of the BOI that would identify the
subject officer or officers.

At the conclusion of a student’s involvement with the Berkeley Police Review Project, the

student must return to the supervising attorney or to BPRC staff all Confidential Personnel
Files.

The Pro Bono Program Director, Deborah Schlosberg, is available to answer any questions or
concerns about this Agreement, or about the disclosure of any specific information,

Students who are uncertain about whether certain information is Confidential Personnel
Record should, before any disclosure, ask the supervising attorney for the Berkeley Police
Review Project. As a general practice, students should avoid using the names of the officers
involved both orally and in writing, and instead use the terms “the subject officer” or “the
witness officer.” Failure to protect Confidential Personnel Records will jeopardize the viability
of the Berkeley Police Review Project. '

I have read and understand this Supplemental Confidentiality Agreement and agree to abide
by its terms.

Name (printed)

Signature : Date
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Martinez, Maritza

From: - Tom Dirkx <tomdirkx@aol.com> .
Sent: , Tuesday, October 25, 2022 4:49 AM,
To: Manager, C; City Attorney's Office; Berkeley Mayor's Office; McCormick, Jacquelyn;

Skjerping, Lars; Elgstrand, Stefan; Delfin Polk, Dyana; BPD Webmail; Cummings, Rashawn
: D.; Office of the Director of Public Accountab|llty
Subject: _ Reagan was right!

 You proved itll

T know it's been a little while but.... always nice to
remember that the scariest words known to man dre: "I'm
from the gubmm’r and I'm here to help”. HAH! |

The gr'ea’resf service those videos provided is to the families, neighbors
‘colleagues and especially kids of those miserdble beings you call 'public
servants'. Now they get to see what kinda JERKS & TYRANTS you guys
employ. | :

Just because We, The Mak‘er's pr‘ovide'you , the takers, with a check for little
.,:,""'and percewed superiority
re ‘;pecT for We) The

Absolu’rely dlsgmcefull Wha‘l‘ s wrong wn‘h you people') WHY do you wan'lr o gave
your office such a bad reputation?

And YOU're responsible! YOU hired those clowns and didn't provide them with
proper training. Wasted MY tax-dollars! Or shall we blame the lack of training
on the Free Press?? The cool thing is that everyone gets fo see those
immature, childish lil pissants you hired for the rest of their lives!

At least have the decency to send back the TAX-DOLLARS that, We, the
People, provided you with, cuz, as we can all see for ourselves, that's obviously
a giant waste. It certainly didn't go into edukasjon, professionalism or ’rr‘amtng
Have some dignity; send back our moneyll

1
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Tom Dirkx
Veteran (meaning: I wore the Uniform and foughT to protect our Constitution;

putting the needs of others before mine) and very concerned Citizen!-

Oh, and fire those oxygen-thieves! I realize that, because you're gubmint and
all that, you're always scraping the bottom of the barrel with those id JLI'I'S but
you can do beﬁer' than that! '

Reagan was right; thx for reminding uslll
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