OFFICE OF THE DIRECTOR
OF POLICE ACCOUNTABILITY

- POLICE ACCOUNTABILITY BOARD
REGULAR MEETING -

Wednesday, June 22 2022

7:00 P.M.
Board Members , o
 MICHAELCHANG, CHAR ~~ REGINAHARRIS ~ JOHNMOORE Ill
NATHAN MIZELL, VICE-CHAIR ~JULIE LEFTWICH . =~ -~ CHERYL OWENS"
KiITTY CALAVITA DEBORAH LEVINE - IsMAIL RAMSEY

PUBLIC ADVISORY: THIS MEETING WILL BE CONDUCTED EXCLUSIVELY THROUGH
o VIDEOCONFERENCE AND TELECONFERENCE

Pursuant to Government Code Section 54953(e) and the state declared emergency, this
meeting will be conducted exclusively through teleconference and Zoom videoconference. The
COVID-19 state of emergency continues to directly impact the ability of the members to meet
safely in person and presents imminent risks to the health of the attendees. Therefore, no
physical meeting location wnll be available.

To access the meetlng remotely join from a PC Mac iPad, iPhone, or Andrond device using
this URL: https://us02web.zoom.us/j/82237902987. If you do not wish for your name to
appear on the screen, use the drop-down menu and click on “rename” to rename yourself to be
anonymous. To request to speak, use the “raise hand” icon on the screen. To join by phone:.
Dial 1669 900 6833 and enter Meeting [D 822 3790 2987. If you wish to comment during the
public comment portion of the agenda press *9 and walt to be recognlzed

- AGENDA
1. CALL TO ORDER & ROLL CALL (2 mlnutes)

2. APPROVAL OF AGENDA (5‘ minutes)

3. PUBLIC COMMENT (TBD)

(Speakers are generally allotted up to three minutes, but may be allotted less time if there
are many speakers; they may comment on any matter within the Board’s jurisdiction at this
time. )

The Police Accountablhty Board and Office of the. Dlrector of Police ‘Accountability (ODPA) were

created to provide independent civilian oversight of the Berkeley Police Department. They review

and make recommendations on police department policies, and investigate complaints made by
members of the public against police officers. For more information, contact the ODPA.

1947 Center Street, 5 Floor, Berkeley, CA 94704 TEL: 510-981-4950 TDD: 510-981-6903 FAX: 510-981-4955
Website: www.cityofberkeley.info/dpa/ Email: dpa@cityofberkeley.info




10.

11.

APPROVAL OF MINUTES (5 minutes)
Regular meeting of June 8, 2022. .

CHAIR AND BOARD MEMBERS’ REPORTS (5 minutes)
Report on Juneteenth; other |tems

DIRECTOR OF POLICE ACCOUNTABILITY’S REPORT (5 minutes)
Status of complalnts other items. o ‘

CHIEF OF POLICE S REPORT (10 mmutes) *
Crime/cases of interest, commumty engagement/department events, staffing,

training, and other items of interest.

SUBCOMMITTEE REPORTS (discuﬁssio:n‘,’a:nd action) (15 minutes)

Report of activities and meeting sohedullng for all Subcommittees, possible
appointment of new members to all Subcommlttees and additional discussion and
action as noted for specmc Subcommlttees

a. Fair & Impartlal Pollcmg lmplementahon meetmg to be scheduled
b. Director Search — candidate mterwews today.
c. Regulations Subcommittee — renew term of subcommittee.

OLD BUSINESS (discussion and action)

a. Proposed Equ1pment Impact Statements, Use Pohcues Mllltary Equnpment
Pohcy, and Annual Use Report (1 hour)

) Consider communlcatlng to the City Councu more specmcs regardlng the
- shortcomings of the Impact ‘Statements and Use Policies. :

ii)  Review Annual Use Report and make recommendatlons to the Councn for
~modification or revocation of authorization to use.

iii) Consider asking the Council to postpone its consideration of Policy 709 on
Military Equipment, and to refer Pohcy 709 to the PAB for reVIew and
recommendations.

(See also materials in June 8, 2022 packet.)

b. Continue reviewing draft of proposed permanent Regulations for Handllng
Investigations and Complaints. (1 hour) ‘

(Se_e also mater/als in May 25_, 2022 packet.)
PUBLIC COMMENT (TBD)

(Speakers are generally allotted up to three minutes, but may be allotted less t/me if there .
are many speakers; they may comment on items on th/s agenda only )

‘ ADJOURNMENT (1 minute)

PAB Regular Meeting Agenda
June 22, 2022
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Commumcatlons Dlsclalmer

Communications to the Police Accountability Board, like all commumcatlons to Berkeley
‘boards, commissions or committees, are public record and will become part of the City’s
electronic records, which are accessible through the City’s website. Please note: e-mail
addresses, names, addresses, and other contact information are not required, but if included
in any communication to a City board, commission or committee, will become part of the
public record. If you do not want your e-mail address or any other contact information to be
made public, you may deliver communications via U.S. Postal Service or in person to the
Board Secretary. If you do not want your contact information included in the public record, do
not include that information in your communication. Please contact the Board Secretary for
further information.

Commumcatlon Access Information (A R. 1. 12)

To request a disability-related accommodation(s) to participate in the meeting, including
auxiliary aids or services, please contact the Disability Services specialist at 981-6418 (V) or
981-6347 (TDD) at least three busmess days before the meeting date.

SB 343 Dlsclalmer

Any writings or documents provided to a majorlty of the Board regarding any item on this
agenda will be made available for public inspection at the Office of the Director of Pollce
Accountability, located at 1947 Center Street 5‘h Floor, Berkeley, CA.

Contact the Director of Police Accountability (Board Secretary) at Qa@cuyofberkeley info

PAB Regular Meeting Agenda
June 22, 2022 -
Page 30of 3






POLICE ACCOUNTABILITY BOARD (PAB)
REGULAR MEETING ATTACHMENTS
JUNE 22, 2022

MINUTES '

Page 7

June 8, 2022 Regular Meetlng Draft Mlnutes

'_AGENDA RELATED

ltem 8. — Police Accountablllty Board Subcommlttee List updated
5-18- 2022

Page 13

Item 9.a - Supplemental Agenda Material for Supplemental Packet 2,
for June 14, 2022 meeting, re Police Equipment & Community Safety
Ordinance Impact Statements, Associated Equipment Policies and
Annual Equipment Use Report. Submitted by PAB Chairperson
Michael Chang and Interim Director of Police Accountability Katherine
Lee. '

Page 15

Item 9.b. — 5-20-2022 Memo from Interim Dlrector of Police
Accountability to the PAB re Draft Permanent Regulations for
Handling Inveshgat:ons and Complamts issues for full Board
discussion. ‘ o

Page 31

: COMMUNICATIONS

2022-06-15 Memo from the PAB Vice-Chair to the Mayor and
Members of the City Council re Police Accountability Board Role in
Selection Process for Director of Police Accountability.

Page 33

2022-06‘-14‘ Email: A Message from the NACOLE President.
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~ DRAFT

OFFICE OF THE DIRECTOR
OF POLICE ACCOUNTABILITY

POLICE ACCOUNTABILITY BOARD
SR - 'REGULAR MEETING R

'MINUTES
(dratt)

Wednesday, June 8, 2022, 7:00 'P.M'. |

No physical Iocatlon meetmg held excluswely through vndeoconference and
teleconference ‘ , . :

1. CALL TO ORDER & ROLL CALL BY CHAIR CHANG AT 7:00 P.M.

Present: Board Member Michael Chang (Chalr)

Board Member Nathan Mizell (Vice-Chair)
Board Member Kitty Calavita

" Board Member Regina Harris

. Board Member Juliet Leftwich
Board Member Deborah Levine -
Board Member John Moore
Board Member Cheryl Owens
Board Member Elisa Batista (alternate)

Absent: ‘Board Member Ismail Ramsey .

ODPA Staff: _ Katherine J. Lee, Interim Director of Police Accountablllty
. Beneba Thomas, DPA Investigator :

BPD Staff: Lt. Robert Rittenhouse

2. APPROVAL OF AGENDA

Motion to approve the agenda as modlfled to hear Item #10 c. after Item #7.
Moved/Second (LeftWIch/CaIaVIta) Motion Carned by general consent

3. PUBLIC COMMENT
6 speakers

4. APPROVAL OF MINUTES
Motion to approve Regular Meeting Mlnutes of May 25 2022 .

1947 Center Street, 5" Floor, Berkeley, CA 94704 TEL: 510-981-4950 TDD: 510-981-6903 FAX: 510 981-4955
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Moved/Second (Harris/Leftwich) Motion Carried by general consent Wlth
Board members Batista and Mizell abstaining.

5. CHAIR AND BOARD MEMBERS’ REPORTS
No reports.

6. DIRECTOR OF POLICE ACCOUNTABILITY’S REPORT
The Interim Director reported , . L
-- 1 new complaint filed since the Iast meetlng, complalnant requested mediation.

-- Interim Director attended and spoke at San Leandro celebration of their recent
establishment of civilian oversight.

-- Interim Director will be extending her contract [with Council’'s approval] by one
month through the end of July, working reduced hours that month ‘

Questlons about status of investigations were answered. -
- Shifts for stafflng PAB table at Juneteenth Festival were conﬂrmed
-- Scheduling another Regulatlons Subcommrttee ‘meeting and a possible special
Board meeting dlscussed »
7. CHIEF OF POLICE’S REPORT |
Lt. Rittenhouse reported on behalf of ‘Interim Chief Louis:

- BPD responded on May 13 to Alcatraz & Callfornla for reports of gunflre
following an investigation, a suspect was arrested ‘

-- Information provrded on the student suspect in a mass shooting suspect. BPD
has no evidence to suggest there remains a threat at BHS.

-- Currently 152 sworn officers; 5 will start academy on JuIy 5. Recruitment and
retention remaln a challenge

| (Item #10.c. heard next.)

8. SUBCOMMITTEE REPORTS (discussion and action)

Report of activities and meeting scheduling for all Subcommittees, possible
~ appointment of new members to all Subcommlttees and addltlonal dlscussmn and
action as noted for specrflc Subcommlttees =

a. Fair& Impartla! Policing Implementatlon Chalr Calavnta met this afternoon
Working on BPD 3-pronged approach to traffic enforcement. Chief scheduled to
report on Fair & Impartial Policing implementation at June 14 Council meeting.

b. Director Search — See Item #10.a. below
c. Controlled Equlpment — met May 31; see ltem #10.b below

9. OLD BUSINESS (dlscussmn and actlon)

a. Consider forming Outreach Subcommittee.

June 8, 2022 PAB Regular Meeting Minutes (draft)
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Postponed.

- b. Consider forming Lexrpol Policies Subcommrttee
Postponed A :

10 NEW BUSINESS (dlscussmn and actlon)

: a Approve possmle communication to City Manager regarding the PAB'’s role in
selectmg the. permanent Director of Police Accountability. -

: Motlon to have the Board, through Vlce-Chalr Mlzell send a Ietter to the
relevant partles, which include the City Manager Deputy City Manager -
Bellow, Mayor and Council to get clarification about questions regarding
~the selection process at this stage, such as, the composition of the
interview panels, and getting mformatlon about the candidates before the
day of the interviews; and why it's lmportant to get this mformatron
answered in‘advance; also, to authorlze the Dlrector Search
Subcommittee to draft this letter. ' = :
- Moved/Second (Levine/Calavita) Motlon Camed
Ayes: Calavita, Harris, Leftwich, Levine, Mizell, Moore, and Batlsta
,»Noes Owens . Abstain: No . Absent Ramsey

- b. Proposed Equrpment lmpact Statements Use Poholes Mllltary Equrpment
Policy, and Annual Use Report: Review and affirm or revise Subcommittee’s
- proposals on how to proceed, and on substantive recommendatlons to City

“Main motion (Calavita/Leftwich):

' The Board recommends provisional approval of the Impact Statements
and Use Policies, only on the condition that within 90 days the Police
Department makes the following critical modifications:

1. The “Impact” sections for each type of equrpment in the Impact
- Statements need to describe potentlal adverse impacts in accord with the
Ordinance. : . L

2. The “Uses” sections of the Impact Statements for chemlcal agents and
klnetlc impact prOJectlles need to reflect and be made con3|stent W|th
' "Berkeley pollcy and state Iaw

. 3.The pollc1es attached in the Appendlx such as Policy 303 on Control
- Devices and Techniques, must be updated to conform to State law.

" The Board preferred to reject the Impact Statements and Use Policies,
‘given the clear omissions and inconsistencies with law and policy.
However, in light of the lmpendlng deadline, the Board offers this

-conditional approval. : :

June 8, 2022 PAB Regular I\/Ieetmg Minutes (draft)
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Substitute motion (MIzeIIIMoore)'
Recommend that the Council:

1) reject the Impact Statements based on the descrlptlons in category (4),
“Impact”, because the language for many pieces of equipment fails to
adequately describe the full impacts of the equipment's use. BMC Section
2.100.020 (C)(4) requires identification of potential impacts that the use of
Controlled Equipment might have on the welfare, safety, civil rlghts and
civil liberties of the public. While the Board does not take issue with much
of the eXIstlng Ianguage it belleves more mformatlon is needed regardmg
' potentlal negatlve effects, ' : - :

.2) reject the Impact Statements pertammg to chemlcal agents and kmetlc
impact projectiles because they fail to fully. delineate the City’s policies on
such weapons as well as the restrictions |mposed by AB 48. This .
implicates the Impact Statements for the Penn Arms, Mllkor, and FN 303
launchers; and Oleoresin Capsicum Spray (pepper spray), .
Chlorobenzylidene Malononltrlle (CS gas, or tear gas) and OC in canlster
form; and : o . .

3) recommend that members of the Pollce Accountablllty Board, Berkeley
Police Department and City Attorney's Office meet to discuss the
discrepancies in interpreting the requirements of the Ordinance, with the
goal of streamlmmg the process going forward for future reviews.

Substitute Motlon Failed

Ayes: Harris, Mizell, Moore, Batista

Noes: Calavita, Chang, Owens. Leftwich Lo ;
Abstain: Levine, = Absent. Ramsey a7 :

Main Motion Failed

Ayes: Calavita, Chang, Leftwich, Owens
Noes: Harris, Mizell, Moore, Batista
Abstain: Levine Absent' Ramsey

Motlon to communlcate to the Councrl that the Board agreed on a list of
problems that exist regarding the Impact Statements and Use Pohmes
Two votes were taken, one to reject, and one to approve, the Impact
Statements and Use Policies, but each motion failed on a 4-4-1-1 vote. The
Board unanlmously agreed, however, that it had significant concerns with
the serious flaws it identified in the Impact Statements and Use Policies, in
that the foIIowmg omissions and |ncon5|sten0|es need to be corrected

1. The “Impact” sections for each type of equ1pment in the Impact - o
Statements need to describe potential adverse impacts in accord with the
Ordinance. ' ' ’

2. The “Uses” sections of the Impact Statements for chemical agents and
kinetic impact projectiles need to reflect and be made consistent with
Berkeley policy and state law.

June 8, 2022 PAB Regular Meeting Minutes (draft)
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3. The policies attached in the Appendix, such as Policy 303 on Control
- Devices and Techniques must be updated to be conform to State law.

The Board struggled with the challenges posed by the compleX|ty of the
task and time pressures. There was a great deal of ambivalence because
many Board members did not want to reject the Equipment Statements
and Use Policies in light of the impending deadlines, while other Board
members did not want to approve the documents because of the serlous
deficiencies.

Moved/Second (Calavita/Owens) Motion Carried
Ayes: Calavita, Chang, Harris, Leftwich, Levine, Moore, Owens, and Batista.
Noes: None Abstain: Mizell Absent: Ramsey

c. Receive update from Police Department regarding arrest of suspect in mass
shooting plot.

(Heard followmg Item #7)
Lt. Rittenhouse provided an update and answered questlons

11. PUBLIC COMMENT
2 Speakers.-

| CIosedSessmn

Pursuant to the Court s order in Berkeley Police Assocrat/on v. City of Berkeley, et al., Alameda“‘

County Superior Court Case No. 2002 057569, the Board will recess into closed session to
discuss and take action on the following matter(s)

12. PRES}ENTATION OF ADMINISTRATIVE CLOSURE OF COMPLAINT #22

Motion to administratively close Complaint #22.

Moved/Second (Leftwich/Levine) Motion Carried

Ayes: Calavita, Chang, Harrls Leftwich, Levine, Mizell, Moore Owens, and
Batista. : '
Noes: None Abstain: None - Absent: Ramsey |

" End of Closed Session

13. ANNOUNCEMENT OF CLOSED SESSION AC}TI.ON
“The decision to administrative close}CompIaint #22 was announced.

14. ADJOURNMENT

Motion to adjourn the meeting. -
Moved/Second (Leftwich/Moore) By general consent, the meeting was
adjourned at 10:59 p.m.

June 8, 2022 PAB Regular Meeting Minutes (draft)
Pageb5of5
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POLICE ACCOUNTABILITY BOARD
~ SUBCOMMITTEES LIST

Subcommittee Board Members Chair BPD Reps
Regulations ' Calavita Chang Lt. Dan Montgomery
2 Chang
Formed 7-7-21 Leftwich
Owens
Public:
Kitt Saginor
Director Search Levine ‘ Co-chairs
s Mizell Levine
Formed 874'21 Moore Moore
| Public:
Rivka Polatnick
_ | Marc Staton
Fair & Impartial Policing Calkavita Calayifa ' Sg‘i.'Peter Lee
Implementation | Moore ' '
Formed 8-4-21 Owens
Ramsey
Public:
Géorge Lippman
Elliot Halpern
Mental Health Response | Harris : Sgt. Joe LeDoux |
Formed 11-10-21 Levine
Scope expanded 3-9-22 Public:
Elena Auerbach
Fixed Surveillance Mizell
Cameras (Policy 351) Ramsey
Formed 2-9-22
' PAB Budget Levine Owens
Formed 2-23-22 Hams
Owens
Controlled Equipment Mizell Mizell
Use & Reporting Moore
Formed 5-11-22

Dpa > Policy > 0-PolicySubcom-Active > Current list
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Ofﬁée of the Director
of Police Accountability

- SUPPLEMENTAL
AGENDA MATERIAL
- for Supplemental Packet 2

Meeting Date: June 14, 2022
Item Number: 32

Item Desc‘ri}ption: .Police Equnpment & Community Safety Ordmance Impact
Statements, Associated Equipment PoI|C|es and Annual
A Equlpment Use Report

Submitted by: Michael Chang, Chairperson, Police'AccountabiIitylBdard'
Katherine J. Lee, Interim Director of Police Accountability

The attached report contains the recommendation of the Police Accountability Board
regarding the Police Department’s proposed Impact Statements and Use Policies
submitted under the Police Equipment & Community Safety Ordinance. The proposed
Policy 709, submitted in accordance with AB 481, and the Annual Use Report required
under the Ordinance, are also addressed.

1947 Center Street, 5% Floor, Berkeley, CA 94704 TEL:510-981-4950 TDD: 510-981-6903 FAX: 510-981-4955
Website: www.cityofberkeley.info/dpa Email: dpa@cityofberkeley.info
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CITY °F

Director.
of Police Ac ‘ untabrllty

ACTION CALENDAR -
June 14 2022 L

To: Honorable Mayor and Members of the Crty Councrl

From: Police Accountability. Board and . .
Office of the Drrector of Police Accountability o

Submitted by: Michael Chang, Chairperson, Pollce Accountabllrty Board
Katherrne J Lee Interim Dlrector of Police: Accountabrlrty

Subject: Pollce Equment & Communrty Safety Ordrnance Impact Statements -
’ Assocrated Equrpment Pollcres and Annual Equment Use Report

' RECOMMENDATIONS _ S L

1. In deciding whether to approve the Polrce Department’s proposed Polrce Equment
& Communlty Safety Ordinance (“Ordinance”) Impact Statements and Associated -
Equipment Policies, oonsrder the shortoomrngs that the Polrce Accountabrlrty Board
(“Board”) has |dent|f|ed U : v S -

2. Postpone consrderatron of the Annual Equrpment Use Report submltted under the
Ordinance, as the statutory 60-day review period for the Board to review this report has
not exprred and the Board needs addrtronal trme to cconduct its evaluatlon '

3 Regardmg proposed Polrcy 709 Mrlrtary Equrpment submltted to comply W|th
Assembly Bill 481, postpone consideration of Policy 709 and refer this rtem to the Board
for a review and recommendatlon to the Council.

FISCAL IMPACTS OF RECOMMENDATION
“Unknown.

CURRENT SITUATION AND ITS EFFECTS

~ The Police Equipment & Community Safety Ordinance, codrfled in Berke!ey Mun|C|paI
Code Chapter2.100, sets forth an approval process that the Police Department must
follow before acquiring or using “controlled equipment,” as defined in the Ordinance.
The same approval process is required for previously acquired equipment. As part of
this process, the Police Accountability Board is tasked with reviewing and making
recommendations to the Council regarding Impact Statements and Equipment Policies
(also referred to as Use Policies) prepared by the Police Department. The Ordinance
also requires the Board to review and a make a recommendation to the Council -
regardrng the Police Department’s Annual Equrpment Use Report. ‘

N

1947 Center Street, 5 Floor, Berkeley, CA 94704 TEL: 510-981-4950 TDD: 510-981-6903 FAX: 510-981-4955
Website: www.cityofberkeley.info/doa Email: dpa@cityofberkeley.info
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Police Equipment & Community Safety Ordinance Impact Statements, ACTION CALENDAR
Associated Equipment Policies and Annual Equipment Use Report June 14 2022

Separately, the Police Department must comply with AB 481, with similar,: but not
identical, reporting requirements, and a longer timeline for compliance than that under ‘
‘the Ordinance. The Police Accountability Board has no formal role in reviewing the
Military Equipment Policy (Policy 709) prepared under AB 481, but has discretionary
authority to do so." Because the reporting requirements of AB 481 and the Ordinance
are so similar, much of the Board’s work in reviewing the reports produced under the
Ordinance can be applied to reviewing Pollcy 709. .

BACKGROUND
Impact Statements and Use Policies

Under the Ordinance, the Board must recommend that the City Council adopt, modify,
- or reject the proposed Controlled Equipment Use Policy, and present its
recommendations to the City Council. (B.M.C. section 2'100'040'('5)'2.) o

The Police Department submitted the Impact Statements and Use Policies to the Board
on February 24, 2022. The Board convened a special meeting on March 30, 2022 for
the sole purpose of evaluating these documents. It'noted several deficiencies, and
communicated these to the Chief of Police in a memorandum dated April 6, 2022.3
Although these comments were characterized as the Board’s recommendations in the
Department’s May 10, 2022 report to the Council, the Board did not view them as such;
as the City Attorney noted the Board’s April 6, 2022 memo did not contain explicit
recommendatlons nor were they presented to Councrl

After Councrl ] postponement of this item to June 14, the Board on May 11 establlshed
a Controlled Equipment Use & Reporting Subcommittee, composed of Vice-Chair Mizell
and Board member Moore. The Subcommittee met three times, with Police Department
representatives present at two of the meetings. Before its last meeting, the Police
Department submitted revised Impact Statements, incorporating changes responding to
some. of the Board’s April 6, 2022 comments.* Shortly thereafter, the Police Department
modified some of the Use Polrcres The Subcommittee’s recommendations to the Board
were transmitted in a memo from the Interim Dlrector to the Board dated June 5, 2022 :
(Attachment 1). :

At its June 8, ‘20_22‘meetingA, the Board reviewed the Subcommittee’s recommendations
and had an extensive and vigorous discussion about what it should recommend to the
Council. Ultimately, the Board was unable to agree on a recommendation to adopt,

' Charter of the City of Berkeley, Article XVHI, Section 125(3)(a)(1)

2 This section refers only to Use Policies, and not Impact Statements, which, in the context of the entire
Ordinance, appéars to be a drafting error.

3 See p. 81 of the original May 10, 2022 agenda item.

4 The revised Impact Statements and linked Use Policies are attached to the Police Department’s
submittal in the Supplemental 1 packet.

Wy
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Police Equipment & Community Safety Ordinanv_ce Impact Statements, ACTION CALENDAR
Associated Equipment Policies and Annual Equipment Use Report. June 14, 2022

modify, or reject the Impact Statements and- Use Policies, but found near. unammlty on
expressing the problems it found: : :

Motion: Communicate to the Council that the Board agreed on a list of
problems that exist regarding the Impact Statements and Use Policies. Two
votes were taken, one to reject, and one to approve, the Impact Statements
and Use Policies, but each motion failed on a 4-4-1-1 vote. The Board ~

- unanimously agreed, however, that it had significant concerns with the
serious flaws it identified in the Impact Statements and Use Policies, in that
the foIIowrng omissions and mconsrstencles need to be corrected:

1. The “Impact” sections for each type of equlpment in the Impact
Statements need to descrlbe potentral adverse impacts in accord with the
_ Ordmance 5 . . . . _

2. The “Uses” sections of the Impact Statements for chemlcal agents and
kinetic lmpact projectiles need to reﬂect and be made con3|stent with
Berkeley pollcy and state I.aw6 o D

3. The pollcles attached in the Appendlx such as Pollcy 303 on ControI
DeVIces and Techmques must be updated to be conform to state Iaw

The Board struggled with the challenges posed by the complexity of the task

and time pressures. There was a great deal of ambivalence because many

Board members did not want to reject the Equipment Statements and Use

Policies in light of the impending deadlines, while other Board members did
'not want to approve the documents because of the serious deficiencies.

M/S/C (Calavita/lOwens): Ayes — Calavita, Chang, Hatris, Leﬁwnch Levine, Moore,
Owens Batista (alternate); Noes — None Abstain — Mizell; Absent—Ramsey

Essentlally, the Board was divided on the message lt wished to send. One group felt
that the Board should approve the Impact Statements and Use Policies because it was
highly unlikely that the Council would reject them and thus deprive the Police
Department of many of its tools; including less-lethal options. The other group believed
that the Board should stand by its assessment of the documents by rejecting them as
failing to meet the requirements of the Ordinance. The Board was able to agree on
communicating the shortcomings of the Impact Statements and Use Policies, however.

A note about Assembly Bill 48: This state law bans the use of less-lethal weapons and
chemical agents for crowd control purposes, except by officers with specific training,

5 B M. C. section 2.100:040(C)(4).

8 These sections are a subsection of the “Description” section. Descnptlon A description of each type of
Controlled Equipment, the quantity sought, its capabilities, expected lifespan, intended uses and
effects, and how it works, including product descriptions from the manufacturer of the Controlled
Equipment.” (B.M.C. section 2.100.040(C)(1).) (Emphasis added.)



Police Equipment & Community Safety Ordinance impact Statements, ACTION CALENDAR
Associated Equipment Policies and Annual Equipment Use Report June 14, 2022

under certain conditions, and if specific requirements are met. The Board believes that
the Impact Statements and Use Policies those documents should reflect the restrictions
on use imposed by AB 48"this is the “state law” referred to in its motion.

Annual Equnpment Use Report

“Within 60. days of the Pollce Department submitting an annual report, the Pollce
Accountability Board shall place the report as an agenda item for an open session of a
“regular meeting. The Police Accountability Board shall determine, based on the report,
whether each piece of Controlled Equipment reported on has complied with the’
standards for approval set forth in Section 2.100.040.” B.M.C. Sec. 2.100.050(B)(1).

- The Police Department submitted the Annual Report to the Board on April 26,'2022.
Thus, the Board has until June 25, 2022 to complete its assessment under Ordinance.
The Controlled Equipment Subcommittee recommended to the full Board that, if it did
not act on the Annual Report at the Board’s June 8 meeting, it request that Council
postpone acting on June 14, to allow the Board to consider the report at its June 22
meeting. (See Attachment 1, p. 4.) Due to the Board’s lengthy and splrlted discussion
about the Impact Statements and Use Policies, however, it overlooked acting on this
recommendation. Thus, the Interim Director recommends that the Council postpone
consideration of the Annual Report so that the Board may review it for purposes of
making a recommendation to the Councn Th|s is consnstent with advice provnded by the
City Attomey ' -

Policy 709, Mllltary Eqmpment

The Police Accountability Board believes that its review Policy 709 on MIIltary
Equipment is appropriate, even though it is not required. The Board did not have time to
undertake an evaluation of this policy, however. The Board’s Controlled Equipment
Subcommittee recommended that the Board ask the Council postpone its consideration
of this policy on June 14 (See Attachment 1, p. 4). However, this item, too, was - -
overlooked by the Board in the wake of its:intense discussion regarding thé Impact
Statements and Use Policies. Therefore, it is the recommendation of the Interim
Director that the Council postpone consideratIOn of Policy 709 and refer it to the. Police
Accountability Board for review and return with a recommendation. The Council must
approve Policy 709 within 180 days from submittal WhICh according to the Police
Department, was Apr|I 28, 2022.

ENVIRONMENTAL SUSTAINABILITY AND CLIMATE IMPACTS
No environmental or climate impacts

RATIONALE FOR RECOMMENDATIONS
The rationale for each the recommendations from the Police Accountability Board and
the Interim Director is explained above.
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Police Equipment & Community Safety Ordinance Impact Statements, ACTION CALENDAR
Associated Equipment Policies and Annual Equipment Use Report ' June 14, 2022

ALTERNATIVE ACTIONS CONSIDERED
The Board considered competing proposals regarding the Impact Statements and Use
Policies, but could not agree on either. .

CONTACT PERSON , o
Katherine J. Lee, Interim Director, Office of the Director of Police Accountability
(510) 981-4950

Attachments

1: June 5, 2022 Memorandum from Interim Director Lee to Pollce Accountability Board
re: Controlled Equipment — Agenda item #10.b. on [PAB’s] June 8, 2022 agenda.

2: Chart: Guide to Controlled Equipment ltem

3: Excerpt of minutes (unapproved) from June 8, 2022 Police Accountablllty Board
meeting.
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OFFICE OF THE DIRECTOR
OF POLICE ACCOUNTABILITY

| June 5, 2022

To:  Police Accountabrllty Board B
From: Katherine J. Lee, Interim Director of Police Accountabllrty R
Re: Controlled Eqmpment Agenda ltem #10 b on June 8 2022 agenda

This mémo prowdes background and guidance on the Controlled Equrpment item, and

elaborates on the Subcommittee’s recommendations. The table entitled “Guide to Controlled

'Equipment ltem” on p. 13 of your agenda packet should help you sort out the voluminous -

amount of material comprising the Police Equipment and Community Safety Ordinance lmpact

, Statements and related Use Policies, the Annual Use Report and the Mllltary Equrpment Policy
(Pollcy 709) '

Background

Police Equlpment and Community Safety Ordmance Impact Statements and related Use
Policies were first considered by you at the March 30, 2022 special meetlng “At that time, the
Police Department (BPD) stated that those materials were also intended to fulfill the
requirements of AB 481. Your assessment of the Impact Statements and Use Policies was
communicated to Chief Louis in an April 6, 2022 memo. On April 25, the BPD sent me the
Annual Use Report and, on May 4, Capt. Rolleri sent a memo responding your April 6 memo.
Among his responses, he noted that it was an “edltmg error’ to state that the lmpact Statements
were to meet the mandates of AB 481. : :

The BPD submitted the Impact Statements and Use Policies, Annual Use Report and Mrlltary
Equipment Policy to the Council for its May 10, 2022 meeting’ and the Council postponed
consideration until its June 14 meeting. Since then the Department has revised the Impact
Statements, Policy 303 (Control Devices and Techniques), Policy 428 (First Amendment
Assemblies) and the. Military Equrpment Pollcy Some of the changes respond to issues the
Board raised in its April 6 memo. :

You formed the Controlled Equ1pment Reporting Subcommittee on May 11 2022, and Chair
Chang appointed Vice-Chair Mizell and Board member Moore to the Subcomm|ttee The
Subcommittee met on May 17, 23, and 31, with BPD personnel present for most or all of every
meeting. In addition to the specific recommendations noted below, Subcommittee members
wish to convey to the Board that they do not believe they had enough time, capacity, or
expertise to thoroughly review the materials to meet the level of scrutiny that the Ordinance
suggests is required. : :

1 The complete Council item was included in your March 30, 2022 agenda packet.

1947 Center Street, 5 Floor, Berkeley, CA 94704 TEL: 510-981-4950 TDD: 510-981-6903 FAX 510-981-4955
Website: www.cityofberkeley. mfoldp/ Email: dpa@cityofberkeley.info
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Controlled Equipment — Agenda ltem #10 b. on June 8, 2022 agenda
June 5, 2022
p.2 of4

L. Impact Statements and Use Policies

The cnt/cal taskon June 8 is for you to make recommendations to the City Councrl on the
Impact Statements and Use Policies. There is some debate as to the actual deadline for Council
to take action on these, but arguably they must do so by their June 28 meeting. Because :
however, final decisions on the FY 23 & 24 budget must be made on that date, they asked that
the item be returned on June 14.

. PABresponsibility

You are undertaking the “Revrew Process for Previously Acquued Equipment” in the Ordinance
(Berkeley Municipal Code sec. 2.100.040 (G)). This entails the same consideration of Controlled
Equipment Impact Reports and Use Policies as will be required when the BPD seeks to’
purchase or acquire by other means Controlled Equipment, or to use such eqmpment in a way
not originhally authorized. (BMC sec. 2.100.040(A).) ‘

“Controlled Equlpment Impact Statement” means a publicly released written document that
lncludes at a minimum, all of the followrng :

(1) Description: A descrrptlon of each type of Controlled Equipment, the quantlty sought its
capabilities, expected lifespan, intended uses and effects, and how it works, including product
descriptions from the manufacturer of the Controlled Equipment.

(2) Purpose: The specific purpose or purposes that each type of Controlled Equipment s mtended to
achieve.

(3) Fiscal Cost: The fiscal cost of each type of Controlled Equipment, lncludlng the initial costs of
obtaining the equment the costs of each proposed use, the costs of potential adverse impacts, and
the annual, ongoing costs of the equipment, including operatrng, training, transportation, storage,
maintenance, and upgrade costs. : :

(4) Impact: An-assessment specifically identifying any potential lmpacts that the use of
Controlled Equipment might have on the welfare, safety civil rights, and civil Ilbertles of the
public. [emphasis added] : :

(5) Mitigations: Specific, affirmative technical and procedural measures that will be |mplemented to
safeguard the public from such impacts. :

(6) Alternatrves Alternative method or methods by which the Police Department ¢can accomplrsh the
purposes for which the Controlled Equipment is proposed to be used, and rationale for selection over
alternative methods. : »

(7) Third Party Dependence Whether use or maintenance of the Controlled Equrpment W|Il require
the engagement of third party service prowders

(BMCsec. 2.100. OZO(C) )
And: , ‘ : ‘ »
Controlled Equipment requ‘ireé a publicly available use policy that identifies the purpOSe, any
prohlblted uses, training requirements, and any process required prior to use.
(BMCsec. 2.100.030)
You are to apply the “Criteria for Police Accountabrllty Board Recommendatlons” in BMC sec.
2.100.040(C):

(1) The Police Accountability Board shall recommend approval of a request to fund, acquire, or use
Controlled Equipment pursuant to this chapter only if it determines all of the following:
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Controlled Equipment — Agenda Item #10.b. on June 8, 2022 agenda
June 5, 2022 ‘
p.3o0f4

() The Controlled Equipment is needed and there is no practicably available alternative
equipment which is not Controlled Equipment that is sufficient for the purposes.

(b) The proposed Controlled Equment Use Pollcy wnII safeguard the publlc’s welfare, safety cnvnl
rights, and civil liberties. ‘

(9) The Controlled Equupment will not be used based on race, natlonal Ol’lgll‘l, rellglon sexual o
orientation, gender, gender identity, polmcal vuewpomt or dlsablllty or dlsproportlonatelylmpact
any communlty or group.

(2) If the submitted Controlled Equment Impact Report |dent|f|es a risk of potentlal adverse effects
‘on the publlcs welfare, safety, civil rights, or civil liberties, the Pollce Accountablllty Boards
recommendation for approval for the fundlng, acqursrtlon or use of the Controlled Equipment shall
not be deemed an acquiescence to those effects, but instead an acknowledgment of the risk of those
effects and the need for the Polrce Department to take proactive steps to minimize those effects. .

Subcommlttee Recommendatzons e

1. The Controlled Equipment Subcommittee recommends that you reject the lmpact Statements

based on the ‘descriptions in category (4), “Impact” [in bold above], because the language for -

 many pieces of equipment fails to adequately describe the full lmpacts of the equrpment's use.

'BMC Section 2.100.020 (C)(4) requires identification of potential impacts that the use of
Controlled Equipment might have on the welfare, safety, civil rights, and civil liberties of the

~ public. While the Subcommittee does not take issue with much of the existing language, it

belleves more mformatlon is. needed regardmg potentlal negatlve effects.

"-For example for the Impact of the M4 rifle (p. 7 of Impact Statements p. 23 of packet) the BPD
discusses how the Tifle can stop a lethal threat from a greater distance and with more accuracy
compared to a pistol, and is intended to increase the safety and welfare of citizens and officers;
also, BPD states that abuses of authorlty or power would result from a violation of policies or
law. Missing, however, is any conSIderatlon of how mere deployment of the rifle can’ have a
potentially traumatic effect on bystanders. - .

2. The Subcommittee also recommends that the Impact Statements pertaining to chemlcal
agents and kinetic impact projectiles fully delineate the City’s policies on such weapons as well
as the restrictions imposed by AB 48. This implicates the Impact Statements for the Penn Arms,
Milkor, and FN 303 launchers; and Oleoresin Capsicum Spray (pepper spray),

, Chlorobenzylldene Malononltnle (CS gas, or tear gas) and OC i in canister form.

AB 48 prohibits the use of chemical agents and impact pro;ectlles for crowd control except in
under certain conditions and only by peace officers with the requisite training. (Penal Code sec.
13652.) City of Berkeley policy bans the use of tear gasin all circumstances, and bans pepper -
~ spray or-smoke for crowd control. .

An issue that has not been resolved is to what extent the Impact Statements must lncorporate
the Use Policies, and whether the Use Policies sufficiently include the local and state limitations
and prohibitions. BPD points out that applicable Use Policies are incorporated into the Impact
Statements by reference in the Appendix. The Subcommittee noted that one of the requ1red
elements of the Impact Statements is “A description of each type of Controlled Equipment, the -
quantity sought, its capabilities, expected life span, intended uses and effects, and how it
works . ..” (BMC sec. 2.100.020(C)(1) [Emphasis added].) An added complication is that there
are pollmes for specific equipment (such as Policy 303, covering chemical weapons and less-
lethal), while other policies such as Policy 300, Use of Force, provide general guidance on use
of the equipment and Policy 428, First Amendment Assemblies, contalns further guidelines for
use in crowd control situations.
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Controlled Equipment — Agenda ltem #10.b. on June 8, 2022 agenda
June 5,2022
p. 4 of 4

Il Annual Use Report

Under BMC section 2.100.050, BPD must submit to the Board an annual report covering the
immediately preceding calendar year. The elements are found in BMC section 2.100.050(A)(1).
The Board must determine whether each plece of equipment meets the standards for approval
in BMC section 2.100.040; essentially, the same standards as for initial approval of equrpment
(BMC sec. 2.100. 050(8)(1) ).

' The Subcommittee has no recommendatron regardmg the Annual Use Report, as |t did not have
time to review the report The Subcommittee thought that the full Board might be able to
conduct the review, as itis shorter and less complex that the Impact Statements.

The Council is being asked to approve the Annual Use Report on June 14. However as the
requisite 60 days.for PAB’s review will not expire until June 25, if you do not have time to. review
and approve this report on June 8, you should request that the Council postpone its -
consideration until after you have completed your assessment at the June 22 meeting. The City
Attorney recommended that the Board be glven |ts opportunlty to revrew before Councrl
considers the Annual Use Report 2

[1. Mlhtary Equlpment Pohcy (Pohcy 709)

BPD prepared the Military Equipment Pohcy to meet the mandates of AB 481. ‘The reportrng
requirements are similar, but not identical to, the Controlled Equipment Ordinance requirements,
and the equipment subject 1o AB 481 is likewise very similar, but not identical, to that covered
by the Ordinance. .

There is no requirement that the Board review Pohcy 709. It seems logical for the Board to do
so, however, as Policy 709 contains many of the same elements of the Impact Statements and
Use Policies. That said, the Subcommitteé did not have time to perform this review, and
recommends that the Board refer Policy 709 to a subcommittee (possibly the LeX|pol ;
Subcommittee) with a request that it focus first on the rifle policies. Mr. John Lindsay-Poland
suggested additions to Policy 349 (Tactical Rifle Operator Program) and Pollcy 354 (Precrsron
'Rifle) that would describe prohibited uses.

If the Board proceeds with a review of Polrcy 709, it should ask the Council to postpone its
consideration on June 14. The Council has 180 days from submission of the proposed policy to
approve it. (Govt Code sec. 7071(a)(2).) ;

Addltlonal Recommendatlon ,

As a final recommendation, the Subcommittee voted to recommend that members of the Polrce
Accountability Board, Berkeley Police Department, and City Attorney's Office meet to discuss
the discrepancies in interpreting the requirements of the Ordinance, with the goal of streamlmmg
the process going forward for future reviews. : :

2 May 13,2022 email from City Attorney Fanmah Brown to Vlce-Mayor Kate Harnson and others (found in May 31,
2022 agenda packet, p. 39).

(O
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ATTACHMENT 3

Excerpt from draft minutes of Police Accountability Board meeting of June 8, 2022

10. NEW BUSINESS (DISCUSSION AND ACTION)

b. Proposed Equipment Impact Statements, Use Policies, Military Equipment Policy, and
Annual Use Report: Review and affirm or revise Subcommittee’s proposals on how to
proceed, and on substantive recommendations to City Council. '

Main motion: The Board recommends provisional épproval of the Impact
Statements and Use Policies, only on the condition that within 90 days the Police
‘Department makes the following critical modifications:

1. The “Impact” sections for each type of eojuipment in the Impact Statements
need to describe potential adverse impacts in accord with the Ordinance.

2. The “Uses” sections of the Irhpact Statements for chemical agents and kinetic
impact projectiles need to reflect and be made consistent with Berkeley policy
and state law;

3. The policies attadhed in the Appendix, such as Policy 303 on Control Devices
and Techniques, must be updated to conform to State law.

The Board preferred to reject the Impact Statements and Use Policies, given the
clear omissions and inconsistencies with law and policy. However, in light of the
impending deadline, the Board offers this conditional approval. '

Moved/Second (Calavita/Leftwich) Motion Failed
Ayes: Calavita, Chang, Leftwich, Owens

Noes: Harris, Mizell, Moore, Batista

Abstain: Levine ' Absent. Ramsey

Substitute motion: Rebommend that the Council:

1) reject the Impact Statements based on the descriptions in category (4),
“Impact”, because the language for many pieces of equipment fails to adequately
~describe the full impacts of the equipment's use. BMC Section 2.100.020 (C)(4)
requires identification of potential impacts that the use of Controlled Equipment
might have on the welfare, safety, civil rights, and civil liberties of the public.
While the Board does not take issue with much of the existing language, it
believes more information is needed regarding potential negative effects;

2) reject the Impact Statements pertaining to chemical agents and kinetic impact
projectiles because they fail to fully delineate the City’s policies on such
weapons as well as the restrictions imposed by AB 48. This implicates the Impact
Statements for the Penn Arms, Milkor, and FN 303 launchers; and Oleoresin
Capsicum Spray (pepper spray), Chlorobenzylidene Malononitrile (CS gas, or tear
gas) and OC in canister form; and .

3) recommend that members of the Police Accountability Board, Berkeley Police
Department, and City Attorney's Office meet to discuss the discrepancies in
interpreting the requirements of the Ordinance, with the goal of streamlining the
process going forward for future reviews.

Moved/Second (Mizell/Moore) Motion Failed
Ayes: Harris, Mizell, Moore, Batista

Noes: Calavita, Chang, Owens. Leftwich
Abstain: Levine Absent: Ramsey

Kl
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May 20, 2022

To: Police Accountmﬁoad HER o .‘
From; Katherine J. Le erim Director of Pohce Accountabrlrty
On behalf of the PAB Regulations Subcommrttee

Re: Draft Permanent Regulations for Handlrng Investrgatrons and Complarnts =
lssues for full Board drscussron L 3 . :

This memo accompanres the Draft Regulations agendized for your May 25, 2022
meeting as ltem #10.a. and appearing beginning on page 15 of the agenda packet. The
Draft Regulations are the product of nine months of diligent work of the Regulations -
Subcommittee, consisting of Board members Mike Chang (Subcommittee Chair), Kitty

- Calavita, Julie Leftwich, and Cheryl Owens, and public member Kitt Saginor. The
Subcommittee also benefrtted from the input and expertlse of PAB Investigator Byron
Norris, and of Lt. Dan Montgomery, assrgned to represent the Police Department at
Subcommrttee meetings. - L . .

The Subcommittee reached consensus on most provrsrons but a few matters were

particular thorny, and the Subcommittee agreed to flag these for the full Board to

discuss. Board members not on the Subcommlttee should feel free to ask questions
about other provisions not on this list.

You will see on the draft several issues flagged for the Crty Attorney (some of whrch
also appear below); a separate memo is gorng to the City Attorney s Offrce

1. Investigations and Subpoenas Does the Board have a role in drrectlng or performrng
investigations? Does the subpoena power extend to the PAB during the Findings &
Recommendatrons stage? See Draft Regulatlons Section I1.C.6. (p. 6) and Section
11.J.2. (p. 16), and Charter Sections 3(a)(5) and 20(c). Does the Charter allow for
“additional investigatory work after Findings and Recommendations (F&R) are
presented but before or during a hearing? See Regs. Sec. I.LE.5.a. (p. 9).

2. Deciding when a hearing is needed. Under the Interim Regulations currently in
effect, after F&R are brought to the Board, if the Board agrees with the DPA, they
are sent to the Chief; if the Board decides further fact-finding is needed, the Board
may hold a confidential personnel hearing. Due to the lack of clarity of Charter
Section 18(j), interpretation of that provision has posed one of the greatest

1947 Center Street, 5 Floor, Berkeley, CA 94704 TEL: 510-981-4950 TDD: 510-981 6903 FAX: 510 981-4955
Website: www.cityofberkeley. rnfo/dpa/ Email: dpa@cityofberkeley.info
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Police Accountability Board

Draft Permanent Regulations for Full Board Drscussron
May 20, 2022

P.20f2

challenges to ODPA staff and the Board, and the police union is not satrsfred wrth
the implementation of Section 18(i) as reflected in the Interim Regulatlons '

The Regulations Subcommittee proposes for the permanent Regulatlons that
whenever the DPA or PAB sustains a finding, or the PAB determines that it wrshes
to have a hearing, that a hearing will be held. See Draft Regs. Sec. Il.E.5.a. (p. 9).
This ensures that subject officers have an opportunity to be heard anytime a finding
of “sustained” is recommended, and preserves the opportunity for the Board to call a
hearing, even in the absence of sustained finding.

3. Evidence presented at F&R stage. Related to the above |ssue is the type of
evidence staff presents to the Board. Draft Regs. Sec. I|.E. 5. (p. 9) states that body-
- worn camera video will not be shown at the initial consideration of F&R. The
Subcommittee was convinced by Lt. Montgomery pointing out that body-worn
camera video is seen and perceived viscerally, and could shape strong opinions that
may not be overcome by a subject officer’s representative raising aspects of the
incident not caught on video, in a hearing a month later. This also relieves staff of . .
_ the task of selecting what video to show during F&R, as it is usually not practical to
show all the relevant: footage Of course, staff’s written report can refer to what it saw
~on BWC video. : : : -

4. Relaying findings to the Chlef A last, relatively minor issue in Draft Regs Sec.
I.LE.5. (subsections b. and c) concerns wording about sending the findings. A
Subcommittee member is arguing for “the Board shall send its findings” to the Chief.
While the Director agrees that the findings “belong” to the Board, the act of sendrng
them is performed by the Director or ODPA staff. - _

5. Post-hearing: If Hearrnq Panel modifies DPA’s F&R. Following a heanng, if the
Hearing Panel decides on findings that are different from the Director’s, the Director
writes them up and the Hearing Panel must approve or modify them. The - '
Subcommittee did not discuss the alternate language found in Draft Regs. Section
I.K.4.b. (p. 18). Please see the notes on that page. Part of the challenge is that the -
F&R are due to the Chief within 15 days of the hearing.

6. Board-initiated lnvesthatrons The Subcommittee proposes a new provrsron (Draft
Regs Sec. V. (p. 21) allowrng the Board to initiate an investigation (as opposed to
' complarnt) so that staff may gather preliminary information and the Board may then
“initiate a formal complarnt It is unclear whether a Board initiated mvestlgatron is
authorized under the Charter.




OFFICE OF THE DIREGTOR
OF POLICE ACCOUNTABILITY

.June 15 2022

To: Honorable Mayor and Members of the City Councrl
~ City Manager Dee Williams-Ridley :
Deputy City ManagerLaTanya Bellow

‘From Nathan Mlze \‘Q/rce harrperson Police Accountabrlrty Board

Re: Polrce Accountabllrty Board Role in Selectlon Process for Drrector of Pollce
Accountabrhty . o R o e . '

The Police Accountabllrty Board Iooks forward to partlcrpa’ung in the evaluatron of
candidates for the new Director of the Office of Police Accountability. As a Board we
apprecrate that we have been given an important role in the formal interview stage of
the Director’s selection. The City Manager’s Office has been helpful providing answers

- to questions about this process. That information and the Contract between the Byers
Group and the City of Berkeley inform our understanding of the process.! Some
questions remain, however, and some conflicts between the Contract and the
information provided need clarification. When there is conflict, we assume the Contract»
along with the applicable Charter Amendments govern this process. :

The Board assumes, as stated in the Contract, that the Mayor and City Council will
narrow--or already have narrowed--the field of “most qualified short-listed candidates”
(as determined by the Byers Group), by selecting a group of “top candidates” for Panel
interviews.2 Then the “[t]Jop candidates participate in interviews with Mayor & City
Council & PAB subcommittee.” The Board has learned that three Panels will interview
the “top candidates”: a Staff Panel, a Community Panel, and a PAB Panel with three
Board members and people from other cities involved with police oversight. This
eliminates the two community members of the Board’s Director Search subcommittee.
We also learned that the City Manager will select the members of the Community Panel,
and those subcommittee members will not be included there. The PAB objects to any
deviation from the Charter or the Contract in this process.

Although the subcommittee was able to give input to the Byers Group process of
“prioritiz[ing] the ideal candidate qualities to include in the recruitment profile,” the

1 Personal Services Contract between The Byers Group and City of Berkeley, executed on December 2, 2021.

2 Contract, Exhibit A, #5, paragraphs 3-4: “The most qualified short-listed candidates are presented to the Mayor and
City council in closed session...[and] The Mayor and City Council selects candidates for formal interviews.”

3 Exhibit A, City of Berkeley, Director of.Police Accoun’rabrlrty Executive Search Timeline, item 10.

1947 Center Street, 5% Floor, Berkeley, CA 94704 TEL:510-981-4950 TDD: 510-981-6903 FAX: 510-981-4955
Websrte wyww.cityofberkeley.info/dpa/ Email: dpa@citvofberkeley.info

33



~ Mayor and City Councilmembers, et al. '

Police Accountability Board Role in Selectlon Process for Director of Police Accountability

June 15, 2022 '
P.20f2

subcommittee has had no part at all in evaluating and narrowing the pool of appllcants
Any elimination of subcommittee members from the final rntervrew panels drmlmshes
the important role of the PAB in this process.

~ Neither the Police Accountabrlrty Board nor its Director Search subcommlttee -has
~ received any Report of the Byers Group work, nor any other materials, such as
applrcant resumes, reference letters, notes from preliminary interviews by Byers, or any
summaries of the same, We do not know anything about the applicants, let alone the
top candidates. The Board was only told that 13 people applled for the posrtlon

The Board therefore requests that detailed information on the candldates chosen for the
panel interviews be provided to the PAB’s Director: Search subcommittee, including, but
not limited to, all resumes, reference letters, notes of oral mtervrews ‘summaries and,
evaluations, well in advance of the June 22nd panel interviews, but in no case’ later
than 24 hotrs in advarice. Board members on the intérview panel were told that they
will not receive any information about the interview: candidates until an hour before the
interviews begin. These materials must be received in advance to make the oral
interviews meanmgful We all take serlously our oblrgatlons to mamtaln confidentiality in
_thrs process ' . : .

On behalf of the Board thank you in advance for your response to these requests

The Police Accountabrllty Board voted in support of sendrng this letter to you by the
following vote at'its June 8, 2022, meeting: Moved/seconded — Levine/Calavita; Ayes --
Calavita, Harris, Leftwich, Levrne Mizell, Moore, Batista- (altemate) Noes -- Owens;
Abstain -- Nohe; Absent — Ramsey. (Chalr Chang recused hlmself from the drscussron
and vote regardlng this |tem ) : .

cc:  Police Accountability Board Members

4 Exhibit A STAKEHOLDER/COMMUNITY ENGAGEMENT (final page narrative).
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Lee, Katherine .

From: "~ NACOLE <info@nacole.org>

Sent: A Tuesday, June 14, 2022 12:27 PM

To: ' ~ Lee, Katherine ’

Subject: ‘ A Message From NACOLE President, Gia Irlando

June 14, 20221
Dear Members of the Oversight Community,

| can't believe it is June and we are three months from our Annual C_onferencé
in Fort Worth, Texas. This»email is intended to bring you up to date with a few
new developments that the NACOLE Board of Directors (Board) and staff are

working on and to ask you for your help.

In May, we were forced to acéept Former President Susan Hutson’s resignation
from the Board as she was sworn in as Sheriff of Orleans Parish in Louisiana.
To fill her Past President position on the board, we contacted several former
board members and subsequently appointed NACOLE'Past President, Pierce
Murphy. We were excited and fortunate to find someone with the time and
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energy to rejoin the Board who has decades of great oversight experience AND .

a healthy background in fundraising and capacity building. Please join us in
welcoming Pierce back to NACOLE!

' As many of you may recall, in rnid-2021 the Board took a hugve leap in response

to our need to build capacity and hired a fundraising consultant. In early 2022, -

we renewed that c'ont’r'a'ct and cornmitment to not only build capacity in the form

of an Executive Director but also to dive”rsify our income and take some of the
burden from staff for work that can be effectlvely done by others until we can

~ afford to hire additional staff. Sarah Slavnk IS the consultant working with the

Board and staff to make this happen. 1 am pleased to introduce her to you and

hope you can help with this exciting initiative.

The need for NACOLE is greater than ever. . B

Over the past 2 years NACOLE has. expenenced an unprecedented level of
interest in civilian oversight from around the globe. We have answered
questlons from over 150 jurisdictions and dozens of medla outlets supported
the creation and improvement of numerous civilian over3|ght entltles and
tralned hundreds of oversight professionals. Th|s was only possnble with the
tremendous commitment of three dedicated staff and 11 volunteer board

members.

‘There is more work to do.
We encourage you to review NACOLE's Case for Support to understand how -
NACOLE can meet this moment. The bottom line: NACOLE can train & support

more oversight professionals, but we must generate revenue to build this

capacity.

We need your help! Please commit to one of the following:
This is the most ambitious growth initiative in NACOLE’s history and we cannot
do it without you. There are three easy ways you can support NACOLE today:
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1. Help connect us to funders - individuals and grantmaking |
‘organizations. You are all connectors and as such, your networks may
bé the key to finding our capacity building v‘funds. Do you know someone
who is interested in investing in NACOLE? Or who-might be willing to. .
sponsor the 2022 Conference? Reach out to Sarahat

slavik@nacole.orq.

2. _Join'the Mission Advancement Committee and work with the Board and
Sarah to build NACOLE’s capacity and footprint across the country and
even internationally. Reach out to info@nacole.org if you are interested

and able to commit to serving on this new committee.

3. Support NACOLE with a tax-deductible cohtr‘ibut_ion’ today in any - |
‘amount. Consider a monthly contribdtion or earmark it for our Annual
Conference Scholarship Fund so we can cohtinue to invite and host
people working on oversight in their communities as well as future

oversight professionals.

We will be in touch in the coming weeks with more ways you can help NACOLE
meet this moment. Please feel free to contact me directly at

girlando@nacole.org with any questions or suggestions for this new chapter.

Gia Irlando

President
NACOLE
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