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PREAMBLE
Revised

The following procedures for handling complaints against members of the Berkeley
Police Department (BPD) have been drawn up in accordance with the enabling
Ordinance establishing the Police Review Commission for the City of Berkeley. That
Ordinance, No. 4644-N.S., passed by the voters April 17, 1973, was intended to provide
prompt, impartial, and fair investigation of complaints brought by individuals against the
BPD and these regulations are adopted by the Commission to carry out that purpose.

That Ordinance, by setting up this Commission made up of community residents, is
intended to establish a process for reviewing Police Department policies, practices and
procedures and for handling individual complaints against members of the BPD that is
available to any individual, free of charge and without the need for attorneys or other
professional advisors. The Ordinance gives the Commission the power to adopt rules
and regulations and develop procedures for its own activities and investigations.

Accordingly, the Commission reserves the right to establish and interpret its procedures
in the spirit of the Ordinance and in the best interests of the City of Berkeley, as long as
they are consistent with the powers granted to it by the enabling Ordinance, current
California case law, the Public Safety Officers Procedural Bill of Rights Act (Gov't Code
sections 3300-3319), and Penal Code sections 832.5 and 832.7, governing the
confidentiality of peace officer personnel records.

In their capacity as PRC Commissioners, each Commissioner will have access to
confidential data or information related to Berkeley Police Department personnel.
Confidential information may be provided through witness testimony or through
electronic or hard-copy transmission. Regardless of how the confidential information is
communicated, it shall not be disclosed to any unauthorized person or organization, and
it is the responsibility of each PRC Commissioner to protect confidential information from
unauthorized disclosure. It is vitally important to the integrity of the Berkeley Police
Review Commission process that all parties involved understand and adhere to the
confidentiality of the process, and do all in their power to protect the privacy rights of
Berkeley Police Department employees as required by law.

. GENERAL

A. Application of Requlations - Confidentiality of Complaint Proceedings

The following regulations govern the receipt and processing of complaints submitted
1B. to the Police Review Commission (PRC or Commission). All Board of Inquiry (BOI)
and Commission proceedings relating to the investigation of an individual complaint
against an officer shall be closed to the public. Records of these investigations shall
be treated as confidential and will not be disclosed to members of the public. Any
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Section .A.

public records included in, or attached to, any investigative reports shall remain
public records, and copies shall be made available to the complainant and subject

officer.

B. Definitions.

The following definitions shall apply in these regulations:

1. Administrative Closure: Complaint closure before a BOI hearing. [Administrative
closure requires a majority vote of the Commissioners, in closed session, at a
regularly scheduled meeting, and does not constitute a judgment on the merits of
the complaint. 1 SeeILD.1.

2. Aggrieved Party: Any person directly affected by the alleged police misconduct.
Only an aggrieved party may file a complaint, except that a complaint by an
aggrieved minor must be filed by the minor’s parent or guardian. ] See 11.A.2.

3. Allegation: A specific assertion of police misconduct by a complainant or the
Commission.

M. Board of Inquiry (BO!): Three Commissioners impaneled to hear and render
findings on complaints; & BOI Commissioner is required to sign a confidentiality
and nondisclosure agreement.] replaced by Hearing Panel

B. BOI Hearing Packet. Evidence and information for the hearing, issued no later
than 10 business days before the scheduled hearing.

6 Commissioner. A resident of Berkeley appointed by a City Council member or
the Mayor to serve on the PRC.

7. Complaint. A declaration that alleges misconduct by a Berkeley Police

Department (BPD) employeel(including employees of the Public Safety
Communications Center) while engaged in official duties. | deleted

8. Complainant. Any aggrieved party who files a complaint with the PRC.

11

13.

Duty Command Officer (DCQ): A sworn BPD officer designated by the BPD’s
Chief of Police to appear at a Board of Inquiry and answer procedural questions
clarifying BPD policy.

. Findings Report. Summary of the BOI's findings, provided to the City Manager

and the Chief of Police.

Mediation: A process of reaching a mutually agreeable resolution to a complaint,
which is facilitated by b local mediation agency.] revised

. Policy Complaint. A declaration alleging that a BPD policy, practice or procedure

is improper or should be reviewed or revised.

PRC Investigator. A person employed by the City Manager and assigned to the
PRC to investigate complaints.

14. PRC Officer. A person employed by the City Manager and assigned to the PRC

as the office administrator and secretary to the Commission.

6. Report of Investigation: Report issued within 80 calendar days of the filing date

of the complaint.
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16. Subject Officer. A sworn BPD officer, br other BPD employee| against whom a
complaint is filed.

¥7. Summary Dismissal: Dismissal of any or all of the allegations in a complaint prior
to the start of a BOI hearing; requires a unanimous vote of the BOI
Commissioners, and constitutes a judgment on the merits.

#8. Toll: Stop the running of the clock/investigation timeline.

19. Witness Officer: A sworn BPD officer,[or other BPD employee,|who has personal
knowledge of events described in a complaint, but is not the subject officer.

Il._ INITIATING THE PROCESS

A. Filing a Complaint

1. Complaint Form

Complaints and policy complaints must be filed on a form provided by the PRC
and, except as provided in section 3, signed by the complainant. Non-policy
complaint forms will include information about the difference between mediation
and an investigation; and language advising a complainant who is the subject of,
or has commenced, litigation relating to the incident that gave rise to the
complaint to consult an attorney before filing a complaint. Non-policy complaint
forms will conclude with the following: “l hereby certify that, to the best of my
knowledge, the statements made herein are true. | also understand that my oral
testimony before the Board of Inquiry shall be given under oath.”

2. Filing Period

a. To be considered timely, a complaint must be filed within 90 calendar days of
the alleged misconduct, except that the 90-day period shall be tolled when a
complainant is incapacitated or otherwise prevented from filing a complaint.
Any complaint filed after 90 calendar days of the alleged misconduct shall be
dismissed, unless accepted as a late-file. A complaint filed between 91 and
180 calendar days of the alleged misconduct must include a late-file form,
and can be accepted as a late-file if at least 6 Commissioners find, by clear
and convincing evidence, good cause for the complainant’s failure to file in a
timely fashion. The PRC staff will submit a late-file to the Commission for a
vote in closed session at the next regularly scheduled meeting. Any
complaint filed after 180 calendar days of the alleged misconduct will not be
accepted.

b. If a person is the subject of a criminal proceeding related to the subject
matter of the complaint, the time for that person to file a complaint shall be
tolled until the criminal matter has been adjudicated or dismissed.

3. Unavailability of Complainant

If there is no complainant able to initiate a complaint, and in any case where a
sworn officer or other BPD employee is involved in a death, 5 Commissioners
may vote to authorize an investigation or take such other action they deem
appropriate.

PRC Regulations (eff. April 4, 2018) p. 3
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I.A.S. 4. Sufficiency of Complaint

a.

Complaints must allege facts that, if true, would establish that misconduct
occurred. Complaints that do not allege prima facie misconduct, or are
frivolous or retaliatory shall be referred by the PRC staff to the Commission
for administrative closure at the next regularly scheduled meeting, provided
there is sufficient time to give the complainant notice (see Sec. V.A.2.), and
before the Notice of Allegations is issued. If a majority of the Commissioners
agree, the case will be closed; if not, the Notice of Allegations will be issued
within 10 calendar days after the date of the vote rejecting the PRC Officer’s
recommendation for closure, unless the complainant has elected mediation.
This Section I1.4.a. does not apply to complaints initiated by the Commission
under Section 11.A.3.

Policy complaints b. [Policy complaints will be brought to the Commission for discussion or action

not included in
Interim Regs.

ILA.6. 5. Rig

within 30 calendar days of filing or at the next regularly scheduled meeting of
the PRC if the 30 days has expired. If a majority of the Commissioners feel
that a policy review is warranted, they may take appropriate action, including,
but not limited to, initiating a formal investigation or establishing a
subcommittee; a subcommittee, if established, will seek BPD involvement in
its review of a BPD policy. Upon completion of its review, the subcommittee
will present its conclusions and recommendations to the full Board. ]

ht to Representation

Complainants and subject officers have the right to consult with, and be

rep
req
rep

resented by, an attorney or other representative, but an attorney is not
uired. If PRC staff is notified that a complainant or subject officer is
resented by an attorney, PRC staff shall thereafter send copies of any

materials and notification provided to the complainant or the subject officer(s) to
their representative.

B. Mediation
ILB.1, 1. Election
modified i Y ;
a. PRC staff shall provide the complainant with information about the option to

select mediation. The complainant may elect to enter into mediation up until
notice of the Board of Inquiry hearing has been issued. PRC staff shall make
every effort to ensure complainants understand the mediation option.

If the complainant elects mediation, the PRC staff shall provide the subject
officer with a copy of the complaint, if not previously provided, and notify him
or her of the complainant’s election, within 5 business days.

If the subject officer agrees to mediation, she or he shall notify PRC staff
within 10 calendar days of being informed of the complainant’s election. A
subject officer who agrees to mediation must agree to toll the City's 120-day
disciplinary deadline should the officer later withdraw from mediation before
the start of the mediation session.

If notice of a Board of Inquiry hearing has been issued, the hearing shall be
cancelled upon both parties agreeing to mediation.

PRC Regulations (eff. April 4, 2018) p. 4
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2

e. Once both parties agree to mediation, the complainant no longer has the

option to proceed to a Board of Inquiry hearing unless the subject officer
withdraws from mediation.

Notice of completion

After receiving notice from the mediator that a mediation has concluded, PRC

staff shall close the case and inform the Commission.

lll. COMPLAINT INVESTIGATION

Priority of Investigations

Recognizing that the Memorandum of Understanding between the City of Berkeley
and the Berkeley Police Association places a 120-day limit on the imposition of
officer discipline, it shall be the priority of staff in those cases where a BOl is
convened, that the BOI findings be issued within 105 days of the filing of the
complaint.

B. Notice and Availability of Complaint

1.

Notice of Allegations

Within 20 business days of the date a timely-filed complaint is received at the
PRC office, unless it is submitted to the Commission for administrative closure or
the complainant elects mediation, PRC staff shall prepare a Notice of Allegations.
The Notice of Allegations shall be sent in hard copy or electronically, to the
complainant, the Chief of Police and/or BPD Internal Affairs, and, by delivery to
the BPD, each identified subject officer. [If the Notice of Allegations is not issued
in the time required, PRC staff shall submit the case to the Commission for
administrative closure at the next regularly scheduled meeting; the complaint
shall be closed, unless the Commission determines that good cause exists for
the delay. ] deleted

Availability of Complaint

The complaint shall be available at the PRC office, Bnd a copy shall be provided
to the subject officer with the Notice of Allegations] PRC staff shall maintain a
central register of all complaints filed.

C. Investigation Process

1.

Nature of Investigation

The investigation of a complaint shall consist of conducting recorded interviews
with the complainant, the subject officer(s), and any witnesses to the incident that
gave rise to the complaint;' collecting relevant documentary evidence, including,
but not limited to: police reports and records, photographs, and visual or audio
records; and issuing a Notice of Allegations and Report of Investigation.

1 Recordings of interviews shall be kept for 100 days or until the Board of Inquiry’s Findings Report
has been provided to the City Manager, whichever is later.
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2. Time for Investigation

Unsure if one-year
limit is applicable

IL.C.1:a;

II.C.8.

LG

II.C.8.

& PRC staff shall make every effort to complete the Report of Investigation
within 80 days of filing.

X If the Report of Investigation is not completed within 80 days, PRC staff shall
make an oral report to the full Commission in a closed session at its next
regularly scheduled meeting.

? ¢c. The investigation must be completed within one year, unless a Government

Code Sec. 3304(d) exception applies.

9 d. If the investigation is not completed within one year, the PRC Officer or

Investigator shall submit the case to the Commission for administrative
closure at the next regularly scheduled meeting; the case shall be closed,
unless the Commission determines that a Government Code Sec. 3304(d)
exception applies.

? e. If a Government Code Sec. 3304(d) exception to the one-year limitation

period applies, the BOI Hearing Packet shall state the applicable exception.

3. Pending Criminal Action

If the complainant or the subject officer is the subject of criminal proceedings
related to the matter of the complaint, the PRC shall not undertake an
investigation until the criminal matter has been adjudicated or dismissed. All time
limitations applicable to the processing of PRC complaints shall be tolled during
the pendency of any such criminal proceedings. Within one week of the filing of
the complaint, or as soon thereafter as possible, the PRC Officer shall determine
the status and anticipated resolution of the criminal proceedings by
communicating, in writing, directly with the District Attorney’s Office.

D. Interviews

1.

Conduct

Interviews should be conducted in a manner that will produce a minimum of
inconvenience and embarrassment to all parties. BPD officer interviews must be
conducted in compliance with the Peace Officers Procedural Bill of Rights,
Government Code Section 3303. When possible, BPD employees should not be
contacted at home, and others should not be contacted at their places of
employment.

Notice

PRC staff shall notify subject and witness officers at least 9 calendar days before
a scheduled interview date by providing a hard copy and, when feasible, an
electronic mail notification. An officer who is unavailable for an interview shall
contact the PRC Officer or the Investigator immediately to state the reason for
his/her unavailability.

Exercise of Constitutional Rights

Subject officer testimony shall be required, in accordance with the City Manager's
policy (see Exhibit A). While all BPD employees have a right to invoke the Fifth
Amendment, they also have a duty to answer questions before the PRC
regarding conduct and observations that arise in the course of their employment

PRC Regulations (eff. April 4, 2018) p. 6
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Section 11.D.

E:

B.

and may be subject to discipline for failure to respond. The exercise of any or all
constitutional rights shall not be considered by the Commission in its disposition
of a complaint.

BPD Reports

K

The PRC should receive un-redacted police reports from BPD once the PRC
Officer has established and implemented security and chain of custody
procedures that satisfy the City Manager and the Chief of Police. Police reports
will be redacted when distributed to BOl Commissioners, but un-redacted reports
will be available at the PRC Office for BOl Commissioners to review.

Whenever a PRC investigation is tolled, the Chief of Police shall take appropriate
steps to assure preservation of the following items of evidence:

a) The original Communications Center tapes relevant to the complaint.
b) All police reports, records, and documentation.
c) Names, addresses, telephone numbers, and statements of all witnesses.

Report of Investigation

1.

PRC staff shall assemble all relevant information in a confidential Report of
Investigation. The Report shall list the allegations, provide a summary of the
complaint, provide the applicable BPD, state or local rules and regulations, and
include a copy of the interview transcripts.

Upon completion, the Report of Investigation shall be provided to subject officers,
and any known representatives, with a copy to the Chief of Police and the Duty
Command Officer.

IV. CONFIDENTIALITY OF PERSONNEL MATTERS

Responsibilities of PRC Commissioners

In their capacity as PRC Commissioners, each Commissioner will have access to
confidential data or information related to Berkeley Police Department personnel.
Confidential information may be provided through witness testimony or through
electronic or hard-copy transmission. Regardless of how the confidential information
is communicated, no Commissioner shall disclose it to any unauthorized person or
organization.

Conduct

1.

It is the responsibility of each PRC Commissioner to protect confidential
information from unauthorized disclosure.

At any proceeding in which confidential information was distributed to the
Commissioners, each Commissioner shall return all confidential material to the
PRC staff at the close of the proceeding or as soon thereafter as practicable.

PRC Regulations (eff. April 4, 2018) p. 7
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Section V.

V. PRE-HEARING COMPLAINT DISPOSITION

A. Administrative Closure

1.

Grounds

The grounds upon which a complaint may be administratively closed include but
are not limited to the following:

a) Complaint does not allege prima facie misconduct or is frivolous or retaliatory.
b) Request for closure by complainant.

¢) Unavailability of complainant where staff has attempted at least 3 telephone,
electronic mail and/or regular mail contacts. Attempts to reach the
complainant by telephone and/or mail shall be documented in the
recommendation for Administrative Closure.

d) Mootness of the complaint including but not limited to situations where the
subject officer's employment has been terminated or where the complaint has
been resolved by other means (e.g. mediation)

e) Failure of the complainant to cooperate, including but not limited to: refusal
to submit to an interview, to make available essential evidence, to attend a
Board of Inquiry hearing, and similar action or inaction by a complainant that
compromises the integrity of the investigation or has a significant prejudicial
effect.

f) Failure to timely issue the Notice of Allegations, as set forth in Section I11.B.1.

g) Failure to timely issue the Report of Investigation, as set forth in Section
111.C.2.b.

h) Failure to timely complete its investigation, as set forth in Section 111.C.2.d.
i) A policy complaint that has been considered by the Commission.
Procedure

A complaint may be administratively closed by a majority vote of Commissioners
during closed session at a regularly scheduled meeting. The complainant shall
be notified of the opportunity to address the commission during closed session at
this meeting and such notice shall be sent no later than 5 calendar days prior to
said meeting. Cases closed pursuant to this section shall be deemed
“administratively closed” and the complainant, the subject officer, and the Chief
of Police shall be notified by mail.

A policy complaint may be administratively closed by a majority vote of
Commissioners during open session at a regularly scheduled meeting.

Effect of Administrative Closure

Administrative Closure does not constitute a judgment on the merits of the
complaint.

PRC Regulations (eff. April 4, 2018) p. 8
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Section V.

B. No Contest Response

A subject officer who accepts the allegations of the complaint as substantially true
may enter a written response of "no contest" at any time before a hearing. Upon
receipt of a "no contest" response, the PRC Officer or Investigator shall refer the file
and the response to the City Manager and the Chief of Police for appropriate action.

. Waiver of Hearing

Either the complainant or the subject officer may request that findings be rendered
without a hearing. If both the complainant and the subject officer sign a written
waiver of their right to a hearing, a Board of Inquiry may issue findings based on
interview statements and documentary evidence.

Replaced by Hearing Panels [VI. BOARDS OF INQUIRY]

ILF.3,
IL15.

IL.F.4.

I1.F.4.

ILE.S.

A. Composition

A Board of Inquiry (BOI) shall consist of 3 Commissioners, who shall designate one
of them to be Chairperson. In cases involving the death of a person, and in such
other cases as the Commission shall determine by a vote of 6 Commissioners, the
Commission shall sit as a Board of the whole, with a minimum of 6 Commissioners.

B. Designation

1. Obligation to Serve

Commissioners will volunteer for dates upon which hearings have been
scheduled, without knowledge of the factual dispute to be heard. PRC staff will
keep a record of the number of cases heard by each Commissioner, who will be
expected to hear an approximately equal number of cases over each three-
month period. A BOI Commissioner is required to sign a confidentiality and
nondisclosure agreement.

2 Unavailability of BOI Member

If any member of a Board of Inquiry becomes unavailable, s/he shall be replaced
by another Commissioner. Notice of this substitution shall be made as soon as
possible to the subject officer. If a Commissioner is substituted within 7 calendar
days of a Board of Inquiry, the subject officer will retain the right to challenge said
Commissioner for cause under Section VI.B.4.C. below. The notice of challenge
of a substituted Commissioner must be made at least 3 business days prior to
the convening of a Board of Inquiry and shall be deemed as just cause for a
continuance of the hearing.

3. Effect of Continuance

If a hearing is rescheduled due to the unanticipated unavailability of the
complainant(s), the subject officer(s) or the complainant’s or subject officer’s
attorney, the case may be reassigned to another Board of Inquiry. The Board
composition shall not change once a hearing has been convened, however.

PRC Regulations (eff. April 4, 2018) p. 9
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11:G.3 C. Challenge of BOl Commissioner

[revised - poll is
Brown Act
violation]

I

Basis for Challenge

A Commissioner who has a personal interest, or the appearance thereof, in the
outcome of a hearing shall not sit on the Board. Personal interest in the outcome
of a hearing does not include political or social attitudes or beliefs. Examples of
personal bias include, but are not limited to:

a) a familial relationship or close friendship with the complainant or subject
officer,;

b) witnessing events material to the inquiry;

¢) afinancial interest in the outcome of the inquiry;

d) a bias for or against the complainant or subject officer.
Procedure

a. Within 7 calendar days from the date of mailing of the Board of Inquiry
hearing packet, which includes the names of the Commissioners constituting
that Board, the complainant or the subject officer(s) may file a written
challenge for cause to any Commissioner. Such challenge must specify the
nature of the conflict of interest.

b. The PRC Officer or his/her designee shall contact the challenged
Commissioner as soon as possible after receipt of the challenge.

c. If the Commissioner agrees, PRC Officer or his/her designee shall ask
another Commissioner to serve.

d. If the Commissioner does not agree that the challenge is for good cause,
PRC Officer or his/her designee shallpoll the other members of the Board
and, if both agree that the challenge is for good cause,]shall inform the
challenged Commissioner and ask another to serve.

e. If a challenge to a Commissioner is rejected, and the Commissioner serves,
the written challenge and the Commissioner's written response shall be part
of the record of the complaint.

Replacement of Commissioners

Any Commissioner who is unable to serve for any reason shall be replaced by
another Commissioner, except in cases involving a death.

D. Responsibilities of BOl Commissioners

[.B.2,
[.B.4

15

Confidentiality

a. Each Commissioner shall maintain the confidentiality of personnel matters as
required under Section IV of these Regulations and by state law.

b. Consistent with Section IV.B.2., each Commissioner shall return the
confidential portions of the Hearing Packet and any other confidential
documents to PRC staff at the close of the BOI.
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Section VI.D.

2. Conduct

In accordance with the PRC enabling ordinance, which requires that complaint
investigations be conducted in a fair and impartial manner, no member of a BOI
shall: publicly state an opinion regarding policies that are directly related to the
subject matter of a pending BOI complaint; publicly comment on any of the facts
or analysis of a pending complaint; or pledge or promise to vote in any particular
manner in a pending complaint.

3. Violation

a. A violation of Sections VI.D.1. or VI.D.2. above, before or during a BOI shall
automatically disqualify a Commissioner from a BOI.

b. In addition, a Commissioner or PRC staff may agendize an alleged violation
of Sections VI.D.1. or VI.D.2. for discussion and action at a regularly
scheduled meeting. Any action adverse to a Commissioner requires a two-
thirds vote of the Commissioners present. Such action may include: notice of
the violation to the Commissioner’s appointing City Councilmember; a
communication to the City Council; or a prohibition from sitting on future BOls
for the remainder of the Commissioner’s term.

E Function

The BOI members shall review the confidential Hearing Packet and the evidence
gathered in connection therewith, hear testimony in closed session, prepare findings,
and advise the Chief of Police and the City Manager of its findings.

F. Subpoena Power

The Commission's subpoena power shall be used to the extent necessary to insure
fairness to all parties.

VII. HEARINGS

Scheduling and Notice

1.

BPD Schedules

The Chief of Police, or his designee, shall-provide PRC staff with a subject
officer's schedule prior to the scheduling of a hearing. Hearings shall not be held
on an officer’s regular days off, scheduled vacation or any authorized leave of
absence, except if subject officers in the same complaint do not share a common
day on duty. In such cases, a hearing may be scheduled on an officer’s regular
day off, but not during a scheduled vacation or any authorized leave of absence.
PRC staff shall determine the complainant’s and the subject officer’s availability
before scheduling a hearing.

Notice

No later than 10 business days before the hearing date, the PRC Officer or the
Investigator shall provide written notice of the date, time and location of the
hearing, and the composition of the Board of Inquiry, to the complainant, the
subject officer(s), any representatives, civilian witnesses, witness officers, the
BOI members and the Chief of Police.
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Section VII.

B. Board of Inquiry Hearing Packet

No later than 10 business days before the hearing date, PRC staff shall provide a
Hearing Packet to the BOl members, the complainant, the subject officer(s), any
representative(s), any witnesses, the DCO and the Chief of Police.

1

The BOI Hearing Packet distributed to the BOI members shall contain:
a) The Report of Investigation referenced in Section IlI.F.

b) .Any supplemental evidence or analysis staff deems necessary.

c) A copy of the complaint, if not contained in the report of investigation.

d) Police reports and any other relevant documentary evidence, including
evidence submitted by the complainant.

e) The PRC staff's recommendations, if any, concerning summary disposition or
procedural matters.

The BOI Hearing Packet distributed to the subject officer(s), the officer’s
representative, the DCO, and the Chief of Police shall contain:

a) Any supplemental evidence or analysis staff deems necessary.

b) A copy of the complaint, if not included in the Report of Investigation.
¢) Any evidence submitted by the complainant. I

The BOI packet distributed to the complainant shall contain:

a) A copy of the complaint.

b) Police reports and any other non-confidential, relevant documentary
evidence, including evidence submitted by the complainant.

c) A copy of the complainant’s interview transcript.

4. Each witness shall receive a copy of his/her interview transcript.

C. Pre-Hearing Motions

1.

Newly Discovered Evidence and/or Withesses

The complainant and subject officer shall provide any newly discovered evidence
or witnesses’ names to the PRC Officer or Investigator no later than 10 business
days before the scheduled hearing date, with an explanation as to why the
evidence or witnesses could not have been discovered earlier and its
significance. The PRC Officer or Investigator shall inform the BOI of the newly
discovered evidence or witnesses as soon as possible.

The BOI shall decide whether or not to allow the evidence or witnesses no later
than 4 business days before the scheduled hearing date, and the PRC Officer or
Investigator shall notify both the complainant and the subject officer of the
Board'’s decision.

Procedural Issues

The complainant and subject officer shall raise any procedural issues, by
submitting them to the PRC Officer in writing, no later than 5 business days
before the scheduled hearing date. Procedural issues can include, but are not
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limited to, the expiration of the 1-year limitation period and/or whether an officer
should testify.

Summary Dismissal

a.

After issuance of the BOI Hearing Packet, and upon the motion of the subject
officer or its own motion, the BOI may summarily dismiss any or all of the
allegations that it finds clearly without merit based on the evidence contained
in the BOI Hearing Packet. A vote to summarily dismiss an allegation must be
unanimous.

A subject officer's motion for summary dismissal must be in writing and
submitted no later than 7 calendar days before the date of the BOI Hearing.
The BOI shall consider the motion either at a special BOl meeting or at the
scheduled BOI hearing. Parties to the complaint shall be notified of the
request for summary dismissal.

The BOI may summarily dismiss, upon its own motion at a scheduled BOI
hearing, any or all of the allegations.

When the summary dismissal is being considered the BOI shall not hear
arguments or ask questions of the parties to the complaint. Following public
comment, the BOI shall excuse everyone, except PRC staff, from the meeting
and deliberate. The BOI shall consider only the information included in the
BOI Hearing Packet when making its decision on summary dismissal. The
decision of the BOI will be announced orally and issued in writing.

Continuances

A continuance may be granted by almajority of the BOI.] In considering
whether to grant such a continuance, the BOI members shall consider the
reason for the request; the timeliness of the request; the prejudice to the
other party; the date of the filing of the complaint; previous continuance
requests; and other relevant information.

A continuance request shall be presented to the BOI as soon as the cause for
continuance arises. Whenever possible, requests for continuance shall be
considered at a specially convened meeting of the BOI. Such a meeting shall
be convened in accord with existing procedures and regulations.

A continuance shall not be granted in the absence of good cause.

A request for continuance made within 3 business days of the hearing date
shall not be granted unless the requesting party is unable to attend due to a
personal emergency, or can demonstrate substantial prejudice if a
continuance is denied.

A continuance granted at the request of the subject officer shall toll any BPD
disciplinary time period.
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D. Procedure

1.

10.

All BOI hearings shall be closed to the public. PRC staff may be present during
the entirety of the closed hearing, and the DCO shall be present for all but the
Commissioners’ deliberations.

An attorney or other person acting on behalf of any complainant or subject officer
may participate in the hearing. However, a representative is not required and the
complainant and subject officer is each responsible for insuring his/her counsel's
presence at the hearing.

If good cause is shown, the BOI may continue the hearing due to the
unanticipated unavailability of a witness or a representative.

Absent good cause, if the complainant fails to appear within 30 minutes after the
scheduled time for the hearing, the complaint will be dismissed. Absent good
cause, if the subject officer fails to appear within 30 minutes after the scheduled
time for the hearing, the hearing will proceed and the allegations may be
sustained.

If a third Commissioner fails to appear within 30 minutes after the scheduled time
for the hearing, the hearing will be continued until a third Commissioner is seated
unless all the parties present agree to proceed with 2 Commissioners. [f the
hearing proceeds with 2 Commissioners, all findings must be unanimous.

The PRC Officer or Investigator will present the complaint, introduce witnesses, if
any, and answer appropriate questions addressed to them.

The complainant and any civilian witnesses will be called into the hearing room to
testify separately; the subject officer and the officer’s representative may be
present during the complainant’s and the civilian witnesses’ testimony. The
complainant may make a statement or rely on the interview statements.
Questioning will then proceed as follows: a) Commissioners may ask questions;
b) the subject officer or his or her representative may ask questions; c)
Commissioners may ask follow-up questions. After questioning is completed, the
complainant will have up to 15 minutes to provide a summary of his/her case
and/or closing statement.

The complainant and any civilian witnesses will each be excused from the
hearing room after his/her testimony is completed.

The subject officers and any witness officers will be called into the hearing room
to testify separately. Any subject officers’ representative(s) will be allowed to
remain in the hearing room through the duration of all testimony. Each subject
officer may make a statement or choose to rely on the interview statements. The
subject officer(s) will be questioned by his/her representative first, after which the
officer may be questioned by 2 Board members, unless s/he waives this
requirement. After questioning is completed, each subject officer will have up to
15 minutes to provide a summary of his/her case and/or closing statement. The
subject officers and any witness officers will each be excused from the hearing
room after his/her testimony is completed.

No person who is present at a BOI hearing shall become the subject of undue
harassment, personal attack, or invective. If the Chairperson fails to maintain
reasonable order, BPD employees may leave the hearing without prejudice. The

PRC Regulations (eff. April 4, 2018) p. 14



Section VII.D.

burden shall be upon the BPD employee to establish to the City Manager’s
satisfaction that his/her reason for leaving was sufficient.

1.J. E. Evidence

The hearing need not be conducted according to technical rules of evidence. Any
relevant evidence shall be admitted if it is the sort of evidence on which reasonable
persons are accustomed to rely in the conduct of serious affairs.

1. Evidence shall be taken in accordance with the following provisions:

a) The complainant and subject officer(s) shall have the right to testify and refer
to any relevant documentary evidence and exhibits. If the complainant or
subject officer does not testify on his/her own behalf, he/she may be called
and examined as if under cross-examination.

b) Oral evidence shall be taken only under oath.
¢) The Chairperson shall exclude irrelevant and unduly repetitious evidence.
d) The Chairperson shall exclude unruly or disruptive persons from the hearing.

e) The Chairperson will conduct the hearing subject to being overruled by a
majority of the BOl members. BOI members shall be primarily responsible for
obtaining testimony. The PRC Officer or his/her designee will answer
Commissioner's questions on the evidence, points of law, and procedure.

f) The City Attorney's opinion will be sought whenever the interpretation of City
of Berkeley Ordinance is contested and pivotal in the case, or when a case
raises substantial legal issues of first impression.

g) If the BOI needs additional evidence or an opinion from the City Attorney to
reach its findings, it may continue the hearing to a future date.

h) If upon the petition of either party, the hearing is continued for consideration
of motions or points of law, any applicable BPD disciplinary time limit shall be
tolled for the period of such continuance.

2. Either party may present to the BOI evidence of the disposition of a related
matter by any branch of the judiciary (including but not limited to superior court,
traffic court, and small claims court), and the BOI shall accept those findings as
true.

Viil. DELIBERATION AND FINDINGS

T A. Deliberation

After the hearing has been concluded, the Board will deliberate outside of the
presence of the complainant, the subject officer(s), and any witnesses or
representatives. The Board shall not consider any information not received in the
Hearing Packet or during the hearing.

ILK2; B. Majority Vote

All action by the Board under Section VIII of these regulations shall be by majority
vote of those Commissioners present. Each dissenting member shall set forth the
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reasons for dissenting in writing, and such dissent shall be circulated in the same
manner as the decision of the majority.

C. Standard of Proof

No complaint shall be sustained unless it is proven by clear and convincing evidence
presented at the hearing or otherwise contained in the record. “Clear and
convincing” is more than a preponderance of the evidence, but less than beyond a
reasonable doubt.

D. Categories of Findings

1:

4.

If the evidence shows that the alleged act did not occur, the finding shall be "Un-
founded.”

If the evidence fails to support the allegations, but the allegations cannot be
shown as false, the finding shall be “Not Sustained.”

If the evidence shows that the alleged act did occur, but was lawful, justified, and
proper, the finding shall be “Exonerated.”

If the evidence shows that the alleged act did occur and the action was not
justified, the finding shall be "Sustained."

E. Findings Report and Notification

1.

Within 7 calendar days of the hearing, the PRC office shall inform the
complainant and subject officer, in writing, whether the allegation was sustained,
not sustained, unfounded or exonerated, and about the right to petition for
rehearing. .

Within 15 calendar days of the hearing, the PRC office shall submit a Findings
Report, together with the Hearing Packet, to the City Manager and the Chief of
Police, except that for late-filed complaints, the Findings Report shall be filed
within 30 calendar days of the hearing.

K. Petition for Rehearing

1.

Within 15 calendar days of the mailing of the Board’s findings, any party to the
complaint may petition in writing for a rehearing. A rehearing may be granted
only if the applicant establishes that: there is newly discovered, material evidence
that, with reasonable diligence, could not have been discovered and produced at
the hearing; or, that there was substantial procedural error likely to have affected
the outcome.

After receipt of a petition for rehearing by either party, the Commission shall vote
in closed session whether to grant or deny it at its next regularly scheduled
meeting for which there is adequate time to meet Brown Act requirements. Both
the complainant and the subject officer shall receive notice that the Commission
will vote on the petition for rehearing. If, by a majority vote of the
Commissioners, a rehearing is granted, it shall be held within 60 calendar days of
the receipt of the petition. If the officer makes the request, the officer must agree
to toll the 120-day disciplinary period and the requirement that the Commission’s
investigation be completed within one year, provided the request is granted;
tolling reverts back to the date the request is submitted and continues until the
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hearing is concluded and the findings are issued. However, there shall be no
tolling if the 120 days has already passed.

If a petition for rehearing is granted, the Board of Inquiry shall be composed of
the same Commissioners who presided over the original hearing unless
circumstances make such composition impossible.

IX. AMENDMENT AND AVAILABILITY OF REGULATIONS

Amendments to the Regulations for Handling Complaints Against Members of
the Police Department (Regulations) require a majority vote of the Commission.

Amendments shall be distributed to Commissioners, the Berkeley Police
Association, the City Manager, the City Attorney, and the Chief of Police.

The PRC office shall maintain a complete set of the current Regulations.
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Exhibit A

SUBJECT OFFICER TESTIMONY

MEMORANDUM

July 20, 1990

To: Ronald D. Nelson, Chief of Police
Police Review Commission
Berkeley Police Association

From: Michael F. Brown, City Manager

Subject: SUBJECT OFFICER TESTIMONY

The purpose of this memorandum is to set forth my policy regarding testimony by
accused officers at Police Review Commission (PRC) Boards of Inquiry.

Subiject officer testimony has been required since July 1, 1983 based on agreements
reached in negotiations between the PRC, the Berkeley Police Association (BPA), and
the City Manager’'s Office (CMO) in the fall of 1982.

The requirement is as follows:

Each Subject Officer, each BPD Member Witness, the Duty Command Officer
(DCO), the Complainant, and the Police Review Commission’s Investigator shall be
present at PRC Boards of Inquiry and shall testify unless otherwise directed by the
City Manager.

If the DCO observes actions which in his/her opinion constitute a violation of
PRC rules and Regulations, the DCO shall request of the Chairperson that the
violation be corrected. If the violation is not corrected, the DCO may direct the
Subject Officer to leave the hearing. Such a decision should only be reached under
very extreme circumstances after all other means of resolving the situation have
failed.

The requirement of the Subject Officer to testify shall not apply in cases where
the complaint was filed during the 90-day filing extension period.

The requirements to testify before the PRC shall not apply to non-sworn employees of
the Parking Division.
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